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Plaintiff��

Y��

'21$/'�-��75803�et al.��

Defendants��
�

0(025$1'80�23,1,21�$1'�25'(5�

7KLV�FDVH�FRQFHUQV�ZKHWKHU�WKH�3UHVLGHQW�LV�DXWKRUL]HG�WR�QDPH�DQ�DFWLQJ�'LUHFWRU�RI�WKH�

&RQVXPHU�)LQDQFLDO�3URWHFWLRQ�%XUHDX��³&)3%´��RU�ZKHWKHU�KLV�FKRLFH�PXVW�\LHOG�WR�WKH�

DVFHQVLRQ�RI�WKH�'HSXW\�'LUHFWRU��ZKR�ZDV�LQVWDOOHG�LQ�WKDW�RIILFH�E\�WKH�RXWJRLQJ�'LUHFWRU�LQ�WKH�

KRXUV�EHIRUH�KH�UHVLJQHG���7KH�&)3%�LV�D�JRYHUQPHQW�DJHQF\�FUHDWHG�DIWHU�WKH�ILQDQFLDO�FULVLV�RI�

����������E\�WKH�'RGG�)UDQN�:DOO�6WUHHW�5HIRUP�DQG�&RQVXPHU�3URWHFWLRQ�$FW��WKH�³'RGG�

)UDQN�$FW´�RU�³'RGG�)UDQN´���3XE��/��1R���������������6WDW����������������7KH�&)3%¶V�

SUHYLRXV�'LUHFWRU��5LFKDUG�&RUGUD\��UHVLJQHG�HIIHFWLYH�DW�PLGQLJKW�RQ�WKH�GD\�DIWHU�

7KDQNVJLYLQJ��)ULGD\��1RYHPEHU������������7KDW�VDPH�GD\��KH�QDPHG�3ODLQWLII�/HDQGUD�(QJOLVK�

WKH�&)3%¶V�'HSXW\�'LUHFWRU��LQ�DQ�DSSDUHQW�DWWHPSW�WR�VHOHFW�KLV�VXFFHVVRU���%XW�WKH�3UHVLGHQW��

'HIHQGDQW�'RQDOG�-RKQ�7UXPS��PDGH�KLV�RZQ�DSSRLQWPHQW�WKDW�GD\��DQQRXQFLQJ�WKDW�'HIHQGDQW�

-RKQ�0LFKDHO�0XOYDQH\��ZKR�VHUYHV�DV�WKH�'LUHFWRU�RI�WKH�2IILFH�RI�0DQDJHPHQW�DQG�%XGJHW�

�³20%´���ZRXOG�DOVR�VHUYH�DV�DFWLQJ�'LUHFWRU�RI�WKH�&)3%�XSRQ�&RUGUD\¶V�UHVLJQDWLRQ���

(QJOLVK�FODLPV�WKDW��E\�RSHUDWLRQ�RI�WKH�'RGG�)UDQN�$FW��VKH²DQG�RQO\�VKH²LV�QRZ�

HQWLWOHG�WR�EH�WKH�DFWLQJ�'LUHFWRU�RI�WKH�&)3%���6KH�VHHNV�D�SUHOLPLQDU\�LQMXQFWLRQ�WKDW�ZRXOG�

UHVWUDLQ�WKH�3UHVLGHQW�IURP�DSSRLQWLQJ�DQ�DFWLQJ�'LUHFWRU�RWKHU�WKDQ�KHU��UHTXLUH�WKH�3UHVLGHQW�WR�

Case 1:17-cv-02534-TJK   Document 47   Filed 01/10/18   Page 1 of 46



� � �

��

ZLWKGUDZ�0XOYDQH\¶V�DSSRLQWPHQW��DQG�SURKLELW�0XOYDQH\�IURP�VHUYLQJ�DV�DFWLQJ�'LUHFWRU���

'HIHQGDQWV��MRLQHG�E\�WKH�&)3%¶V�*HQHUDO�&RXQVHO��DUJXH�WKDW�WKH�3UHVLGHQW¶V�DSSRLQWPHQW�RI�

0XOYDQH\�LV�YDOLG�XQGHU�D�VHSDUDWH�VWDWXWH��WKH�)HGHUDO�9DFDQFLHV�5HIRUP�$FW�RI�������WKH�

³)95$´�����8�6�&���������et seq.��ZKLFK�WKH\�FRQWHQG�SURYLGHV�WKH�3UHVLGHQW�DQ�DYDLODEOH�

PHWKRG�WR�ILOO�([HFXWLYH�%UDQFK�YDFDQFLHV�VXFK�DV�WKLV�RQH���7KH\�XUJH�WKH�&RXUW�WR�GHQ\�WKH�

LQMXQFWLRQ��

7KH�PHULWV�RI�WKLV�FDVH�WXUQ�RQ�D�TXHVWLRQ�RI�VWDWXWRU\�LQWHUSUHWDWLRQ��ZKHUH�³>W@KH�µUROH�RI�

WKLV�&RXUW�LV�WR�DSSO\�WKH�VWDWXWH>V@�DV�>WKH\�DUH@�ZULWWHQ²HYHQ�LI�������VRPH�RWKHU�DSSURDFK�PLJKW�

DFFRUG�ZLWK�JRRG�SROLF\�¶´��Loving v. IRS������)��G�������������'�&��&LU���������TXRWLQJ�

Burrage v. United States������6��&W���������������������7KXV��WKH�SDUWLFXODU�SROLFLHV�RU�SULRULWLHV�

WKDW�(QJOLVK�RU�0XOYDQH\�PLJKW�SXUVXH�DV�WKH�&)3%¶V�DFWLQJ�'LUHFWRU�DUH�LUUHOHYDQW�WR�WKH�

&RXUW¶V�DQDO\VLV���)RU�WKH�UHDVRQV�H[SODLQHG�EHORZ��LQFOXGLQJ�WKDW�(QJOLVK�KDV�QRW�GHPRQVWUDWHG�D�

OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�RU�VKRZQ�WKDW�VKH�ZLOO�VXIIHU�LUUHSDUDEOH�LQMXU\�DEVHQW�

LQMXQFWLYH�UHOLHI��KHU�UHTXHVW�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�LV�'(1,('���

,�� 6WDWXWRU\�%DFNJURXQG�

$�� 7KH�)HGHUDO�9DFDQFLHV�5HIRUP�$FW�RI������

³$UWLFOH�,,�RI�WKH�&RQVWLWXWLRQ�UHTXLUHV�WKDW�WKH�3UHVLGHQW�REWDLQ�µWKH�$GYLFH�DQG�&RQVHQW�

RI�WKH�6HQDWH¶�EHIRUH�DSSRLQWLQJ�µ2IILFHUV�RI�WKH�8QLWHG�6WDWHV�¶´��NLRB v. SW Gen., Inc.������6��

&W�������������������TXRWLQJ�8�6��&RQVW��DUW��,,�������FO�������³*LYHQ�WKLV�SURYLVLRQ��WKH�

UHVSRQVLELOLWLHV�RI�DQ�RIILFH�UHTXLULQJ�3UHVLGHQWLDO�DSSRLQWPHQW�DQG�6HQDWH�FRQILUPDWLRQ²�

NQRZQ�DV�D�µ3$6¶�RIILFH²PD\�JR�XQSHUIRUPHG�LI�D�YDFDQF\�DULVHV�DQG�WKH�3UHVLGHQW�DQG�6HQDWH�

FDQQRW�SURPSWO\�DJUHH�RQ�D�UHSODFHPHQW�´��Id.��³&RQJUHVV�KDV�ORQJ�DFFRXQWHG�IRU�WKLV�UHDOLW\�E\�

DXWKRUL]LQJ�WKH�3UHVLGHQW�WR�GLUHFW�FHUWDLQ�RIILFLDOV�WR�WHPSRUDULO\�FDUU\�RXW�WKH�GXWLHV�RI�D�YDFDQW�

3$6�RIILFH�LQ�DQ�DFWLQJ�FDSDFLW\��ZLWKRXW�6HQDWH�FRQILUPDWLRQ�´��Id. 
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,Q�VRPH�FDVHV��&RQJUHVV�KDV�SURYLGHG�DJHQF\�VSHFLILF�UXOHV�IRU�DFWLQJ�RIILFHUV���See, e.g.��

���8�6�&�������SURYLGLQJ�WKDW�WKH�'HSXW\�&RPSWUROOHUV�RI�WKH�&XUUHQF\�VKDOO�SHUIRUP�WKH�GXWLHV�

RI�WKH�&RPSWUROOHU�GXULQJ�WKH�ODWWHU¶V�³YDFDQF\�´�³DEVHQFH�´�RU�³GLVDELOLW\´����%XW�VLQFH�DW�OHDVW�

WKH�����V��&RQJUHVV�KDV�DOVR�SURYLGHG�JHQHUDO�UXOHV�WKDW�DSSO\�WR�H[HFXWLYH�YDFDQFLHV�PRUH�

EURDGO\��DFURVV�D�ZLGH�UDQJH�RI�JRYHUQPHQW�DJHQFLHV���See�SW Gen.������6��&W��DW����������2YHU�

WKH�\HDUV��WKHVH�DXWKRUL]DWLRQV�KDYH�HYROYHG��DQG�KDYH�LQFOXGHG�GHIDXOW�UXOHV�WKDW�DOORZHG�D�3$6�

RIILFHU¶V�³DVVLVWDQW´�WR�WDNH�RYHU�KHU�GXWLHV�DXWRPDWLFDOO\��ZLWK�SURYLVLRQV�WKDW�DOVR�SHUPLWWHG�WKH�

3UHVLGHQW�WR�ILOO�WKH�YDFDQF\�ZLWK�DQRWKHU�SHUVRQ�PHHWLQJ�FHUWDLQ�TXDOLILFDWLRQV��VXFK�DV�D�SHUVRQ�

FXUUHQWO\�VHUYLQJ�LQ�D�3$6�RIILFH���See id.�

7KH�FXUUHQW�LWHUDWLRQ�RI�&RQJUHVV¶�JHQHUDO�UXOH�IRU�DFWLQJ�RIILFHUV�LV�WKH�)95$��ZKLFK�

ZDV�SDVVHG�LQ�SDUW�WR�DGGUHVV�SHUFHLYHG�WKUHDWV�WR�WKH�6HQDWH¶V�DGYLFH�DQG�FRQVHQW�SRZHU�WKDW�

DURVH�LQ�WKH�����V���See id.�DW�������$V�VXFK��WKH�)95$�LPSRVHV�FDUHIXOO\�FDOLEUDWHG�OLPLWV�RQ�

ZKR�FDQ�EH�DSSRLQWHG�DV�DQ�DFWLQJ�3$6�RIILFHU�DQG�KRZ�ORQJ�WKH\�PD\�VHUYH���See���8�6�&��

����������������,WV�GHIDXOW�UXOH�LV�WKDW�WKH�RIILFHU¶V�³ILUVW�DVVLVWDQW´�WDNHV�RYHU�DV�DFWLQJ�RIILFHU���

Id.��������D�������+RZHYHU��WKH�3UHVLGHQW�PD\�RYHUULGH�WKDW�UXOH�E\�DSSRLQWLQJ�D�GLIIHUHQW�RIILFHU�

RU�HPSOR\HH�IURP�ZLWKLQ�WKH�VDPH�DJHQF\��see�id. �������D������RU�D�3$6�RIILFHU�IURP�D�GLIIHUHQW�

DJHQF\��see id.��������D�������7KH�)95$�JHQHUDOO\�IRUELGV�DFWLQJ�RIILFHUV�IURP�VHUYLQJ�IRU�PRUH�

WKDQ�����GD\V���See�id.����������,Q�DGGLWLRQ��ZLWK�FHUWDLQ�H[FHSWLRQV��D�SHUVRQ�PD\�QRW�VHUYH�DV�DQ�

DFWLQJ�RIILFHU�LI�KH�KDV�EHHQ�QRPLQDWHG�IRU�WKH�SHUPDQHQW�SRVLWLRQ���See�id.��������E���

7KH�)95$�JHQHUDOO\�FRYHUV�DQ\�3$6�RIILFH�LQ�DQ\�³([HFXWLYH�DJHQF\´�LQ�WKH�HYHQW�WKH�

RIILFHU�³GLHV��UHVLJQV��RU�LV�RWKHUZLVH�XQDEOH�WR�SHUIRUP�WKH�IXQFWLRQV�DQG�GXWLHV�RI�WKH�RIILFH�´��

Id.��������D����&HUWDLQ�RIILFHV�DUH�VSHFLILFDOO\�H[FOXGHG�IURP�WKH�VWDWXWH¶V�VFRSH��LQFOXGLQJ�

PHPEHUV�RI�DQ\�PXOWL�PHPEHU�ERG\�WKDW�³JRYHUQV�DQ�LQGHSHQGHQW�HVWDEOLVKPHQW�RU�*RYHUQPHQW�
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FRUSRUDWLRQ�´��Id.�������F����%����,Q�DGGLWLRQ��XQOHVV�DQRWKHU�VWDWXWH�H[SUHVVO\�DGGUHVVHV�WKH�

DSSRLQWPHQW�RI�DQ�DFWLQJ�RIILFHU��WKH�)95$�SURYLGHV�WKDW�LW�LV�WKH�³H[FOXVLYH�PHDQV´�IRU�DQ\�

VXFK�DSSRLQWPHQWV�ZLWKLQ�LWV�VFRSH.��Id.��������D����,I�QR�RQH�FDQ�VHUYH�DV�DFWLQJ�RIILFHU�XQGHU�WKH�

)95$��WKH�SRVLWLRQ�UHPDLQV�YDFDQW.��Id.��������E���

%�� 7KH�'RGG�)UDQN�:DOO�6WUHHW�5HIRUP�DQG�&RQVXPHU�3URWHFWLRQ�$FW�

³,Q�UHVSRQVH�WR�WKH�ILQDQFLDO�FULVLV�LQ������������&RQJUHVV�SDVVHG�DQG�3UHVLGHQW�2EDPD�

VLJQHG�WKH�'RGG�)UDQN�>$FW@�´��State Nat’l Bank of Big Spring v. Lew������)��G���������'�&��&LU��

��������7LWOH�;�RI�'RGG�)UDQN�HVWDEOLVKHG�WKH�&)3%�WR�³UHJXODWH�WKH�RIIHULQJ�DQG�SURYLVLRQ�RI�

FRQVXPHU�ILQDQFLDO�SURGXFWV�RU�VHUYLFHV�XQGHU�WKH�)HGHUDO�FRQVXPHU�ILQDQFLDO�ODZV�´��CFPB v. 

Accrediting Council for Indep. Colls. & Schs.������)��G�����������'�&��&LU���������TXRWLQJ����

8�6�&���������D����see also ���8�6�&���������D���OLVWLQJ�WKH�&)3%¶V�SRZHUV����7KH�&)3%¶V�

SXUSRVH�LV�WR�³LPSOHPHQW�DQG��ZKHUH�DSSOLFDEOH��HQIRUFH�)HGHUDO�FRQVXPHU�ILQDQFLDO�ODZ�

FRQVLVWHQWO\�IRU�WKH�SXUSRVH�RI�HQVXULQJ�WKDW�DOO�FRQVXPHUV�KDYH�DFFHVV�WR�PDUNHWV�IRU�FRQVXPHU�

ILQDQFLDO�SURGXFWV�DQG�VHUYLFHV�DQG�WKDW�PDUNHWV�IRU�FRQVXPHU�ILQDQFLDO�SURGXFWV�DQG�VHUYLFHV�DUH�

IDLU��WUDQVSDUHQW��DQG�FRPSHWLWLYH�´�����8�6�&���������D����7KH�³)HGHUDO�FRQVXPHU�ILQDQFLDO�ODZ´�

WKH�&)3%�LV�FKDUJHG�ZLWK�HQIRUFLQJ�³LQFOXGHV�>7LWOH�;�RI�'RGG�)UDQN@�DQG�HLJKWHHQ�SUH�H[LVWLQJ�

FRQVXPHU�SURWHFWLRQ�VWDWXWHV�´��Accrediting Council, ����)��G�DW������FLWLQJ����8�6�&��

��������������������'RGG�)UDQN�YHVWHG�WKH�&)3%�ZLWK�³EURDG�µUXOHPDNLQJ��VXSHUYLVRU\��

LQYHVWLJDWRU\��DGMXGLFDWRU\��DQG�HQIRUFHPHQW�DXWKRULW\¶´�WR�FDUU\�RXW�LWV�PLVVLRQ���Id.�DW�����

�TXRWLQJ�Morgan Drexen, Inc. v. CFPB������)��G�����������'�&��&LU����������

7KH�'RGG�)UDQN�$FW�HVWDEOLVKHG�WKH�&)3%�DV�DQ�³LQGHSHQGHQW�EXUHDX´�ZLWKLQ�WKH�

)HGHUDO�5HVHUYH�6\VWHP������8�6�&���������D����+RZHYHU��XQOLNH�PDQ\�RWKHU�LQGHSHQGHQW�

DJHQFLHV�ZLWKLQ�WKH�([HFXWLYH�%UDQFK��LW�LV�OHG�E\�D�VLQJOH�'LUHFWRU.��Id.��������E�������7KH�

'LUHFWRU�LV�DSSRLQWHG�E\�WKH�3UHVLGHQW�ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�6HQDWH��DQG�PD\�EH�
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UHPRYHG�RQO\�E\�WKH�3UHVLGHQW�IRU�FDXVH.��Id.��������E�������F��������7KH�'RGG�)UDQN�$FW�

HVWDEOLVKHV�D�ILYH�\HDU�WHUP�IRU�WKH�'LUHFWRU���Id.��������F�������7KH�&)3%¶V�VWUXFWXUH�LV�DOVR�

PDUNHG�E\�D�QXPEHU�RI�RWKHU�XQXVXDO�IHDWXUHV��IRU�H[DPSOH��WKH�&)3%�UHFHLYHV�IXQGLQJ�IURP�WKH�

)HGHUDO�5HVHUYH��DV�RSSRVHG�WR�&RQJUHVV���Id.��������D����0RUHRYHU��RWKHU�([HFXWLYH�%UDQFK�

RIILFHUV�PD\�QRW�H[HUFLVH�FRQWURO�RYHU�WKH�&)3%¶V�FRPPXQLFDWLRQV�ZLWK�&RQJUHVV�DERXW�

SRWHQWLDO�OHJLVODWLRQ���See�id.��������F�������7KH�'RGG�)UDQN�$FW�DOVR�FUHDWHG�D�'HSXW\�'LUHFWRU�

RI�WKH�&)3%��ZKR�³VKDOO²��$��EH�DSSRLQWHG�E\�WKH�'LUHFWRU��DQG��%��VHUYH�DV�DFWLQJ�'LUHFWRU�LQ�

WKH�DEVHQFH�RU�XQDYDLODELOLW\�RI�WKH�'LUHFWRU.´��Id.��������E�������,Q�DGGLWLRQ��'RGG�)UDQN�

SURYLGHV�WKDW�³>H@[FHSW�DV�RWKHUZLVH�SURYLGHG�H[SUHVVO\�E\�ODZ��DOO�)HGHUDO�ODZV�GHDOLQJ�ZLWK�������

RIILFHUV�>RU@�HPSOR\HHV�������DSSO\�WR�WKH�H[HUFLVH�RI�WKH�SRZHUV�RI�WKH�>&)3%@�´��Id. �������D���

,,�� )DFWXDO�DQG�3URFHGXUDO�%DFNJURXQG�

$�� &RUGUD\¶V�5HVLJQDWLRQ�DQG�WKH�'XHOLQJ�$SSRLQWPHQWV�RI�(QJOLVK�DQG�
0XOYDQH\�

7KLV�FRQWURYHUV\�ZDV�VHW�LQ�PRWLRQ�RQ�WKH�GD\�DIWHU�7KDQNVJLYLQJ��)ULGD\��1RYHPEHU�����

�������7KDW�GD\��DV�FRQVXPHUV�WKURQJHG�WKH�FRXQWU\¶V�VKRSSLQJ�PDOOV��&)3%�'LUHFWRU�&RUGUD\�

UHVLJQHG�IURP�KLV�SRVLWLRQ�HIIHFWLYH�DV�RI�PLGQLJKW��ZHOO�VKRUW�RI�WKH�FRPSOHWLRQ�RI�KLV�ILYH�\HDU�

WHUP���See�(&)�1R������³$P��&RPSO�´������������(&)�1R������³(QJOLVK�'HFO�´��������+H�DOVR�

QDPHG�(QJOLVK��KLV�&KLHI�RI�6WDII��WR�VHUYH�DV�WKH�&)3%¶V�'HSXW\�'LUHFWRU²D�SRVLWLRQ�WKDW�

DSSDUHQWO\�QR�RQH�KDG�RFFXSLHG�VLQFH�$XJXVW�����²HIIHFWLYH�DW�QRRQ���See�(QJOLVK�'HFO�������

(&)�1R�������DW���Q�����$W������S�P���&RUGUD\�SXEOLFO\�DQQRXQFHG�WKH�GHFLVLRQ��H[SODLQLQJ�WKDW�

WKH�DSSRLQWPHQW�ZDV�LQWHQGHG�³WR�HQVXUH�DQ�RUGHUO\�VXFFHVVLRQ�IRU�WKLV�LQGHSHQGHQW�DJHQF\´�E\�

HIIHFWLYHO\�PDNLQJ�(QJOLVK�WKH�DFWLQJ�'LUHFWRU�DIWHU�KH�OHIW�RIILFH���(QJOLVK�'HFO��������+H�DOVR�

�������������������������������������������������
��$Q�DFWLRQ�FKDOOHQJLQJ�WKH�FRQVWLWXWLRQDOLW\�RI�WKLV�UHPRYDO�UHVWULFWLRQ�LV�FXUUHQWO\�SHQGLQJ�
EHIRUH�WKH�'�&��&LUFXLW�VLWWLQJ�en banc���See PHH Corp. v. CFPB������)��G����'�&��&LU���������
vacated, reh’g en banc granted��1R�����������'�&��&LU��)HE�������������
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VWDWHG�WKDW�KDYLQJ�KLV�&KLHI�RI�6WDII�VHUYH�DV�DFWLQJ�'LUHFWRU�³ZRXOG�PLQLPL]H�RSHUDWLRQDO�

GLVUXSWLRQ�DQG�SURYLGH�IRU�D�VPRRWK�WUDQVLWLRQ�JLYHQ�KHU�RSHUDWLRQDO�H[SHUWLVH�´��Id.  (QJOLVK�KDG�

SUHYLRXVO\�VHUYHG�LQ�D�QXPEHU�RI�RWKHU�UROHV�DW�WKH�&)3%��20%��DQG�RWKHU�IHGHUDO�DJHQFLHV���See 

id.���������

%XW�WKH�3UHVLGHQW�KDG�RWKHU�SODQV�RQ�WKDW�EXV\�GD\���+H�LVVXHG�D�PHPRUDQGXP�GLUHFWLQJ�

0XOYDQH\�WR�³SHUIRUP�WKH�IXQFWLRQV�DQG�GXWLHV´�RI�WKH�&)3%�'LUHFWRU�³XQWLO�WKH�SRVLWLRQ�LV�ILOOHG�

E\�DSSRLQWPHQW�RU�VXEVHTXHQW�GHVLJQDWLRQ��HIIHFWLYH�������D�P��HDVWHUQ�VWDQGDUG�WLPH��1RYHPEHU�

���������´��(&)�1R���������7KH�3UHVLGHQW�FLWHG�WKH�)95$�DV�WKH�EDVLV�IRU�0XOYDQH\¶V�

GHVLJQDWLRQ�DV�WKH�&)3%¶V�DFWLQJ�'LUHFWRU���Id.  $W�DSSUR[LPDWHO\������S�P���WKH�:KLWH�+RXVH�

LVVXHG�D�VWDWHPHQW�DQQRXQFLQJ�WKH�GHVLJQDWLRQ���(QJOLVK�'HFO���������

7KH�QH[W�GD\��6DWXUGD\��1RYHPEHU�����WKH�'HSDUWPHQW�RI�-XVWLFH¶V�2IILFH�RI�/HJDO�

&RXQVHO�LVVXHG�D�PHPRUDQGXP�FRQILUPLQJ�OHJDO�DGYLFH�LW�KDG�SURYLGHG�RUDOO\�WKH�SUHYLRXV�GD\��

WKDW�WKH�3UHVLGHQW�ZDV�ODZIXOO\�SHUPLWWHG�WR�GHVLJQDWH�DQ�DFWLQJ�'LUHFWRU�RI�WKH�&)3%�SXUVXDQW�WR�

WKH�)95$���See�(&)�1R���������7KDW�VDPH�GD\��WKH�&)3%¶V�*HQHUDO�&RXQVHO�LVVXHG�D�

PHPRUDQGXP�WR�&)3%�VHQLRU�PDQDJHPHQW�UHDFKLQJ�WKH�VDPH�FRQFOXVLRQ���See�(&)�1R���������

6XEVHTXHQWO\��LQ�D�FRQIHUHQFH�FDOO�RQ�6XQGD\��1RYHPEHU�����WKH�$VVRFLDWH�'LUHFWRUV�RI�WKH�

&)3%¶V�VL[�GLYLVLRQV�DJUHHG�WKDW�WKH\�ZRXOG�DFW�FRQVLVWHQWO\�ZLWK�WKH�XQGHUVWDQGLQJ�WKDW�

0XOYDQH\�ZDV�WKH�DFWLQJ�'LUHFWRU���See�(&)�1R��������³)XOWRQ�'HFO�´�������

2Q�0RQGD\��1RYHPEHU�����0XOYDQH\�VKRZHG�XS�IRU�ZRUN�DW�WKH�&)3%¶V�IDFLOLWLHV�DQG�

ZDV�SURYLGHG�DFFHVV�WR�WKH�'LUHFWRU¶V�RIILFH���Id.�������$V�RI�HDUO\�'HFHPEHU��KH�ZDV�VSHQGLQJ�

WKUHH�GD\V�D�ZHHN�ZRUNLQJ�WKHUH��DQG�WKUHH�GD\V�D�ZHHN�DW�20%���See�(&)�1R�������DW�����+H�

UHJXODUO\�UHFHLYHV�PHPRUDQGD�LQWHQGHG�IRU�WKH�&)3%�'LUHFWRU��LQFOXGLQJ�PHPRUDQGD�UHTXHVWLQJ�

GHFLVLRQV�IURP�WKH�'LUHFWRU���)XOWRQ�'HFO��������+H�DOVR�LVVXHV�GLUHFWLYHV�ZLWK�ZKLFK�&)3%�VWDII�
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FRPSO\���Id.��������2Q�'HFHPEHU����KH�KHOG�D�&)3%�SUHVV�URXQGWDEOH�GXULQJ�ZKLFK�KH�GHVFULEHG�

VRPH�RI�WKH�DFWLYLW\�KH�KDG�XQGHUWDNHQ�DV�DFWLQJ�'LUHFWRU���See�(&)�1R���������$OVR��WKH�&)3%¶V�

ZHEVLWH�OLVWV�KLP�DV�WKH�DFWLQJ�'LUHFWRU���See &)3%��KWWSV���ZZZ�FRQVXPHUILQDQFH�JRY�DERXW�

XV�WKH�EXUHDX�DERXW�GLUHFWRU���ODVW�DFFHVVHG�-DQ��������������,Q�VXPPDU\��WKH�UHFRUG�HYLGHQFH�

VXJJHVWV�WKDW�&)3%�³RSHUDWLRQV�KDYH�FRQWLQXHG�ZLWK�WKH�XQGHUVWDQGLQJ�WKDW�0LFN�0XOYDQH\�LV�

WKH�$FWLQJ�'LUHFWRU�´��)XOWRQ�'HFO��������,QGHHG��LW�LV�QRWDEOH�WKDW�WKH�&)3%¶V�*HQHUDO�&RXQVHO�

DQG�RWKHU�&)3%�DWWRUQH\V�DUH�OLVWHG�DV�³2I�&RXQVHO´�RQ�'HIHQGDQWV¶�RSSRVLWLRQ�EULHI���(&)�1R��

����³'HI��2SS�´��DW�����

)RU�KHU�SDUW��(QJOLVK�FRQWLQXHV�WR�ZRUN�DW�WKH�&)3%��DSSDUHQWO\�DW�D�VHSDUDWH�IDFLOLW\�

IURP�0XOYDQH\���See�(&)�1R�������DW�����6KH�KDV�KHOG�KHUVHOI�RXW�DV�WKH�DFWLQJ�'LUHFWRU�E\�

VHQGLQJ�D�QXPEHU�RI�HPDLOV�WR�&)3%�VWDII�WR�WKDW�HIIHFW���See id. DW������6KH�KDV�DOVR�KHOG�KHUVHOI�

RXW�DV�WKH�DFWLQJ�'LUHFWRU�LQ�PHHWLQJV�ZLWK�&RQJUHVVLRQDO�OHDGHUV�DQG�RWKHU�VWDNHKROGHUV���See�

(&)�1R�����DW������������,Q�UHVSRQVH��0XOYDQH\�KDV�VHQW�KHU�D�QXPEHU�RI�HPDLOV�DVNLQJ�KHU�WR�

VWRS�KROGLQJ�KHUVHOI�RXW�DV�DFWLQJ�'LUHFWRU���See�(&)�1R�������DW���������+H�KDV�DOVR�VHQW�KHU�

HPDLOV�DVNLQJ�KHU�WR�SHUIRUP�FHUWDLQ�FXVWRPDU\�GXWLHV�RI�WKH�'HSXW\�'LUHFWRU���See id.�DW�����������

$V�RI�'HFHPEHU����KH�KDG�QRW�UHFHLYHG�D�UHVSRQVH���Id.�DW�����+RZHYHU��GXULQJ�WKH�SUHVV�

URXQGWDEOH�KHOG�RQ�WKDW�VDPH�GD\��0XOYDQH\�XQHTXLYRFDOO\�VWDWHG�WKDW�KH�ZDV�QRW�FRQVLGHULQJ�

WHUPLQDWLQJ�KHU���Id.�DW�����$V�RI�ODWH�'HFHPEHU��DOO�SDUWLHV�DJUHHG�WKDW�WKHVH�EDVLF�IDFWV�UHPDLQHG�

XQFKDQJHG���(&)�1R������³3,�+U¶J�7U�´��DW�����������������

%�� 3URFHGXUDO�+LVWRU\�

2Q�1RYHPEHU�����������(QJOLVK�ILOHG�WKLV�ODZVXLW�DJDLQVW�WKH�3UHVLGHQW�DQG�0XOYDQH\��

UHTXHVWLQJ�GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI���(&)�1R������$OVR�RQ�1RYHPEHU�����VKH�ILOHG�DQ�

HPHUJHQF\�PRWLRQ�IRU�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU��³752´��UHVWUDLQLQJ�WKH�3UHVLGHQW�IURP�

DSSRLQWLQJ�DQ\�DFWLQJ�'LUHFWRU�RWKHU�WKDQ�KHU��UHTXLULQJ�WKH�3UHVLGHQW�WR�ZLWKGUDZ�0XOYDQH\¶V�
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DSSRLQWPHQW��DQG�SURKLELWLQJ�0XOYDQH\�IURP�VHUYLQJ�DV�DFWLQJ�'LUHFWRU���(&)�1R������2Q�

1RYHPEHU�����WKH�&RXUW�KHOG�D�KHDULQJ�RQ�WKH�PRWLRQ���(&)�1R�������7KDW�VDPH�GD\��'HIHQGDQWV�

ILOHG�WKHLU�RSSRVLWLRQ�WR�(QJOLVK¶V�PRWLRQ���(&)�1R������7KH�QH[W�GD\��1RYHPEHU�����WKH�&RXUW�

KHOG�DQRWKHU�KHDULQJ�DQG�GHQLHG�WKH�752�PRWLRQ��ILQGLQJ�WKDW�(QJOLVK�KDG�QRW�VKRZQ�D�

OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�DQG�KDG�RWKHUZLVH�IDLOHG�WR�PHHW�WKH�SUHUHTXLVLWHV�IRU�

HPHUJHQF\�UHOLHI���(&)�1R�������2Q�'HFHPEHU����(QJOLVK�ILOHG�DQ�DPHQGHG�FRPSODLQW��$P��

&RPSO���DQG�PRYHG�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�VHHNLQJ�VXEVWDQWLDOO\�WKH�VDPH�UHOLHI��(&)�1R��

�����2Q�'HFHPEHU����(QJOLVK�ILOHG�D�FRUUHFWHG�YHUVLRQ�RI�KHU�EULHI�LQ�VXSSRUW���(&)�1R�����

�³0RW�´����2Q�'HFHPEHU�����'HIHQGDQWV�ILOHG�WKHLU�RSSRVLWLRQ�WR�(QJOLVK¶V�PRWLRQ���'HI��2SS���

2Q�'HFHPEHU�����(QJOLVK�ILOHG�KHU�UHSO\���(&)�1R������³5HSO\�WR�'HI��2SS�´����2Q�'HFHPEHU�

����WKH�&RXUW�KHOG�D�KHDULQJ�RQ�WKH�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ���3,�+U¶J�7U��

,,,�� /HJDO�6WDQGDUG�

$�SUHOLPLQDU\�LQMXQFWLRQ�LV�³DQ�H[WUDRUGLQDU\�UHPHG\�WKDW�PD\�RQO\�EH�DZDUGHG�XSRQ�D�

FOHDU�VKRZLQJ�WKDW�WKH�SODLQWLII�LV�HQWLWOHG�WR�VXFK�UHOLHI�´��Winter v. Nat. Res. Def. Council, Inc.��

����8�6�����������������7R�ZDUUDQW�D�SUHOLPLQDU\�LQMXQFWLRQ��D�SODLQWLII�PXVW�HVWDEOLVK�WKDW�����VKH�

³LV�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV´������VKH�³LV�OLNHO\�WR�VXIIHU�LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�RI�

SUHOLPLQDU\�UHOLHI´������WKH�³EDODQFH�RI�HTXLWLHV´�WLSV�LQ�KHU�IDYRU��DQG�����³DQ�LQMXQFWLRQ�LV�LQ�WKH�

SXEOLF�LQWHUHVW�´��Id.�DW�����accord�Aamer v. Obama������)��G�������������'�&��&LU����������7KH�

ODVW�WZR�IDFWRUV�³PHUJH�ZKHQ�WKH�*RYHUQPHQW�LV�WKH�RSSRVLQJ�SDUW\�´��Nken v. Holder������8�6��

������������������7KH�SODLQWLII�³EHDU>V@�WKH�EXUGHQV�RI�SURGXFWLRQ�DQG�SHUVXDVLRQ´�ZKHQ�PRYLQJ�

IRU�D�SUHOLPLQDU\�LQMXQFWLRQ���Qualls v. Rumsfeld������)��6XSS���G�����������'�'�&���������FLWLQJ�

Cobell v. Norton������)��G�����������'�&��&LU����������

³%HIRUH�WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�Winter��FRXUWV�ZHLJKHG�WKH�SUHOLPLQDU\�

LQMXQFWLRQ�IDFWRUV�RQ�D�VOLGLQJ�VFDOH��DOORZLQJ�D�ZHDN�VKRZLQJ�RQ�RQH�IDFWRU�WR�EH�RYHUFRPH�E\�D�
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VWURQJ�VKRZLQJ�RQ�DQRWKHU�IDFWRU�´��Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs��

����)��6XSS���G��������'�'�&���������FLWLQJ�Davenport v. Int’l Bhd. of Teamsters������)��G������

��������'�&��&LU�����������+RZHYHU��WKH�'�&��&LUFXLW�KDV�³VXJJHVWHG��ZLWKRXW�GHFLGLQJ��WKDW�

Winter�VKRXOG�EH�UHDG�WR�DEDQGRQ�WKH�VOLGLQJ�VFDOH�DQDO\VLV�LQ�IDYRU�RI�D�µPRUH�GHPDQGLQJ�

EXUGHQ¶�UHTXLULQJ�D�SODLQWLII�WR�LQGHSHQGHQWO\�GHPRQVWUDWH�ERWK�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�

PHULWV�DQG�LUUHSDUDEOH�KDUP�´��Id.��TXRWLQJ�Sherley v. Sebelius������)��G��������������'�&��&LU��

��������see also�Davis v. Pension Benefit Guar. Corp�������)��G�������������'�&��&LU���������

5HJDUGOHVV�RI�ZKHWKHU�WKH�VOLGLQJ�VFDOH�DQDO\VLV�VXUYLYHV�Winter�LQ�WKLV�&LUFXLW��LW�LV�FOHDU�

WKDW�D�SODLQWLII¶V�IDLOXUH�WR�VKRZ�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�LV��VWDQGLQJ�DORQH��VXIILFLHQW�

WR�GHIHDW�WKH�PRWLRQ���Standing Rock������)��6XSS���G�DW�����FLWLQJ�Ark. Dairy Co-op Ass’n, Inc. 

v. USDA������)��G�����������'�&��&LU�����������,Q�DGGLWLRQ��³WKH�EDVLV�RI�LQMXQFWLYH�UHOLHI�LQ�WKH�

IHGHUDO�FRXUWV�KDV�DOZD\V�EHHQ�LUUHSDUDEOH�KDUP�´��Chaplaincy of Full Gospel Churches v. 

England������)��G�����������'�&��&LU���������TXRWLQJ�Sampson v. Murray������8�6���������

����������$V�VXFK��D�SODLQWLII�PXVW�VKRZ�WKDW�DW�OHDVW�VRPH�³LUUHSDUDEOH�LQMXU\�LV�likely�LQ�WKH�

DEVHQFH�RI�DQ�LQMXQFWLRQ�´�UHJDUGOHVV�RI�ZKHWKHU�VKH�VDWLVILHV�WKH�RWKHU�WKUHH�IDFWRUV���Winter������

8�6��DW��������HPSKDVLV�LQ�RULJLQDO���see�Chaplaincy������)��G�DW������

)LQDOO\��WKH�SXUSRVH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�³LV�PHUHO\�WR�SUHVHUYH�WKH�UHODWLYH�

SRVLWLRQV�RI�WKH�SDUWLHV�XQWLO�D�WULDO�RQ�WKH�PHULWV�FDQ�EH�KHOG�´��Univ. of Tex. v. Camenisch������

8�6��������������������:KHQ�D�SODLQWLII�VHHNV�DQ�LQMXQFWLRQ�WKDW�ZRXOG�DOWHU�WKH�VWDWXV�TXR�UDWKHU�

WKDQ�PHUHO\�SUHVHUYH�LW��i.e.��D�PDQGDWRU\�LQMXQFWLRQ���VRPH�GLVWULFW�FRXUWV�LQ�WKLV�&LUFXLW�KDYH�

DSSOLHG�DQ�HYHQ�KLJKHU�VWDQGDUG���See, e.g.��Elec. Privacy Info. Ctr. v. DOJ�����)��6XSS���G��������

�'�'�&���������FROOHFWLQJ�FDVHV���Columbia Hosp. for Women Found., Inc. v. Bank of Tokyo-

Mitsubishi Ltd������)��6XSS���G�������'�'�&���������³>:@KHUH�DQ�LQMXQFWLRQ�LV�PDQGDWRU\²WKDW�
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LV��ZKHUH�LWV�WHUPV�ZRXOG�DOWHU��UDWKHU�WKDQ�SUHVHUYH��WKH�VWDWXV�TXR�E\�FRPPDQGLQJ�VRPH�SRVLWLYH�

DFW²WKH�PRYLQJ�SDUW\�PXVW�PHHW�D�KLJKHU�VWDQGDUG�WKDQ�LQ�WKH�RUGLQDU\�FDVH�E\�VKRZLQJ�FOHDUO\�

WKDW�KH�RU�VKH�LV�HQWLWOHG�WR�UHOLHI�RU�WKDW�H[WUHPH�RU�YHU\�VHULRXV�GDPDJH�ZLOO�UHVXOW�IURP�WKH�

GHQLDO�RI�WKH�LQMXQFWLRQ�´��LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���TXRWLQJ�Phillip v. Fairfield Univ���

����)��G������������G�&LU�����������aff’d������)��G������'�&��&LU����������³7KH�'�&��&LUFXLW�KDV�

QRW�RSLQHG�RQ�WKH�LVVXH��EXW�DSSOLFDWLRQ�RI�D�KHLJKWHQHG�VWDQGDUG�RI�UHYLHZ�WR�UHTXHVWV�IRU�

PDQGDWRU\�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI�KDV�EHHQ�DGRSWHG�LQ�RWKHU�&LUFXLWV�´��Singh v. Carter��

����)��6XSS���G��������Q����'�'�&���������FROOHFWLQJ�FDVHV���

7KH�&RXUW�QHHG�QRW�UHVROYH�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�VOLGLQJ�VFDOH�WHVW�LV�YLDEOH�DIWHU�

Winter���$V�H[SODLQHG�LQ�PRUH�GHWDLO�EHORZ��EHFDXVH�(QJOLVK�³FDQQRW�PHHW�WKH�OHVV�GHPDQGLQJ�

µVOLGLQJ�VFDOH¶�VWDQGDUG��>VKH@�FDQQRW�VDWLVI\�WKH�PRUH�VWULQJHQW�VWDQGDUG�DOOXGHG�WR�E\�WKH�&RXUW�

RI�$SSHDOV�´��Kingman Park Civic Ass’n v. Gray������)��6XSS���G�����������'�'�&����������

6LPLODUO\��WKH�&RXUW�QHHG�QRW�GHWHUPLQH�WKH�QDWXUH�RI�WKH�LQMXQFWLRQ�VRXJKW�E\�(QJOLVK��EHFDXVH�

HYHQ�XQGHU�WKH�VWDQGDUG�JRYHUQLQJ�SURKLELWLYH�LQMXQFWLRQV��VKH�FDQQRW�PHHW�KHU�EXUGHQ���See, e.g.� 

Sataki v. Broad. Bd. of Governors������)��6XSS���G�������Q�����'�'�&���������GHFOLQLQJ�WR�

GHWHUPLQH�ZKHWKHU�WR�DSSO\�D�KLJKHU�VWDQGDUG�IRU�D�PDQGDWRU\�LQMXQFWLRQ�EHFDXVH�SODLQWLII�FRXOG�

QRW�PHHW�WKH�WUDGLWLRQDO�VWDQGDUG���

,9�� $QDO\VLV�

7KH�&RXUW�ILQGV�WKDW�(QJOLVK�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�RI�KHU�FODLPV��QRU�LV�

VKH�OLNHO\�WR�VXIIHU�LUUHSDUDEOH�KDUP�DEVHQW�WKH�LQMXQFWLYH�UHOLHI�VRXJKW���0RUHRYHU��WKH�EDODQFH�RI�

WKH�HTXLWLHV�DQG�WKH�SXEOLF�LQWHUHVW�DOVR�ZHLJK�DJDLQVW�JUDQWLQJ�WKH�UHOLHI���7KHUHIRUH��(QJOLVK�KDV�

QRW�PHW�WKH�H[DFWLQJ�VWDQGDUG�WR�REWDLQ�D�SUHOLPLQDU\�LQMXQFWLRQ���
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$�� /LNHOLKRRG�RI�6XFFHVV�RQ�WKH�0HULWV�

(QJOLVK�DVVHUWV�VHYHUDO�GLIIHUHQW�FDXVHV�RI�DFWLRQ�LQ�KHU�$PHQGHG�&RPSODLQW��EXW�DOO�RI�

WKHP²LQFOXGLQJ�KHU�FODLP�WKDW�0XOYDQH\¶V�DSSRLQWPHQW�LV�LQYDOLG�EHFDXVH�LW�YLRODWHV�WKH�

&RQVWLWXWLRQ¶V�$SSRLQWPHQWV�&ODXVH²WXUQ�RQ�KHU�DUJXPHQW�WKDW�WKH�3UHVLGHQW�LV�QRW�VWDWXWRULO\�

DXWKRUL]HG�WR�DSSRLQW�0XOYDQH\�DV�WKH�&)3%¶V�DFWLQJ�'LUHFWRU���$P��&RPSO������������3,�+U¶J�

7U��DW���������������$FFRUGLQJO\��WKH�&RXUW�RUJDQL]HV�LWV�DQDO\VLV�RI�WKH�PHULWV�DURXQG�WZR�

LVVXHV������ZKHWKHU�WKH�3UHVLGHQW�LV�DXWKRUL]HG�E\�VWDWXWH�WR�DSSRLQW�DQ�DFWLQJ�'LUHFWRU�RI�WKH�

&)3%��DQG�����LI�KH�LV�VR�DXWKRUL]HG��ZKHWKHU�KH�PD\�DSSRLQW�0XOYDQH\�WR�WKDW�SRVLWLRQ��

� 7KH�3UHVLGHQW¶V�$XWKRULW\�WR�$SSRLQW�WKH�&)3%¶V�$FWLQJ�'LUHFWRU�

(QJOLVK�DUJXHV�WKDW�VKH�DFFHGHG�WR�WKH�&)3%¶V�DFWLQJ�'LUHFWRU�SRVLWLRQ�E\�RSHUDWLRQ�RI�

WKH�'RGG�)UDQN�$FW��DQG�WKDW�WKH�3UHVLGHQW�ODFNV�WKH�DXWKRULW\�XQGHU�WKH�)95$�WR�GHVLJQDWH�DQ�

DFWLQJ�'LUHFWRU���0RW��DW��������6KH�DVVHUWV�WKDW�WKH�'RGG�)UDQN�$FW¶V�SURYLVLRQ�WKDW�LWV�'HSXW\�

'LUHFWRU�³VKDOO�������EH�DSSRLQWHG�E\�WKH�'LUHFWRU�>DQG@�VHUYH�DV�DFWLQJ�'LUHFWRU�LQ�WKH�DEVHQFH�RU�

XQDYDLODELOLW\�RI�WKH�'LUHFWRU´�GLVSODFHV�WKH�3UHVLGHQW¶V�DXWKRULW\�XQGHU�WKH�)95$�WR�GHVLJQDWH�

DQ�DFWLQJ�&)3%�'LUHFWRU���Id. DW�������$FFRUGLQJ�WR�(QJOLVK��'RGG�)UDQN�DQG�WKH�)95$�DUH�LQ�

³XQDYRLGDEOH�FRQIOLFW�´�id. DW����ZKLFK�³PXVW�EH�UHVROYHG�DJDLQVW�DSSOLFDWLRQ�RI�WKH�)95$´�

EHFDXVH�³'RGG�)UDQN�ZDV�HQDFWHG�ODWHU�LQ�WLPH��DQG�VSHDNV�ZLWK�JUHDWHU�VSHFLILFLW\�WR�WKH�

TXHVWLRQ�DW�KDQG�´�id.�DW�����'HIHQGDQWV�DUJXH�WKDW�WKH�)95$�LV�QRW�GLVSODFHG�E\�'RGG�)UDQN¶V�

'HSXW\�'LUHFWRU�SURYLVLRQ��DQG�UHPDLQV�DYDLODEOH�DV�DQ�RSWLRQ�IRU�WKH�3UHVLGHQW�WR�ILOO�WKH�

&)3%¶V�DFWLQJ�'LUHFWRU�SRVLWLRQ���'HI��2SS��DW�����
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D�� 7KH�)95$¶V�$SSOLFDELOLW\�

$V�DQ�LQLWLDO�PDWWHU��WKH�&RXUW�PXVW�GHWHUPLQH�ZKHWKHU�WKH�)95$²LQGHSHQGHQW�RI�

ZKHWKHU�LW�LV�GLVSODFHG�E\�WKH�'HSXW\�'LUHFWRU�SURYLVLRQ�RI�WKH�'RGG�)UDQN�$FW²DXWKRUL]HV�WKH�

3UHVLGHQW¶V�DSSRLQWPHQW�RI�WKH�&)3%¶V�DFWLQJ�'LUHFWRU�RQ�LWV�RZQ�WHUPV���,W�FOHDUO\�GRHV��

7KH�)95$�DSSOLHV�LI�³DQ�RIILFHU�RI�DQ�([HFXWLYH�DJHQF\�������ZKRVH�DSSRLQWPHQW�WR�RIILFH�

LV�UHTXLUHG�WR�EH�PDGH�E\�WKH�3UHVLGHQW��E\�DQG�ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�6HQDWH��GLHV��

UHVLJQV��RU�LV�RWKHUZLVH�XQDEOH�WR�SHUIRUP�WKH�IXQFWLRQV�DQG�GXWLHV�RI�WKH�RIILFH�´����8�6�&��

�������D����8QGHU�WKRVH�FRQGLWLRQV��WKH�)95$�SURYLGHV�WKDW�³WKH�3UHVLGHQW��DQG�RQO\�WKH�

3UHVLGHQW��PD\�GLUHFW�D�SHUVRQ�ZKR�VHUYHV�LQ�DQ�RIILFH�IRU�ZKLFK�DSSRLQWPHQW�LV�UHTXLUHG�WR�EH�

PDGH�E\�WKH�3UHVLGHQW��E\�DQG�ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�6HQDWH��WR�SHUIRUP�WKH�

IXQFWLRQV�DQG�GXWLHV�RI�WKH�YDFDQW�RIILFH�WHPSRUDULO\�LQ�DQ�DFWLQJ�FDSDFLW\�´��Id.��������D������

7KH�&)3%�LV�³DQ�([HFXWLYH�$JHQF\�´�����8�6�&���������D����7KH�'LUHFWRU�RI�WKH�&)3%�LV�

³DSSRLQWHG�E\�WKH�3UHVLGHQW��E\�DQG�ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�6HQDWH�´��Id. �������E�������

'LUHFWRU�&RUGUD\�UHVLJQHG�HIIHFWLYH�DW�PLGQLJKW�RQ�1RYHPEHU������������(QJOLVK�'HFO��������

7KHUHIRUH��D�SODLQ�UHDGLQJ�RI�WKH�)95$¶V�WH[W�DOORZV�WKH�3UHVLGHQW�WR�GLUHFW�D�SHUVRQ�ZKR�VHUYHV�

LQ�D�3$6�RIILFH�WR�³SHUIRUP�WKH�IXQFWLRQV�DQG�GXWLHV�RI�WKH�>&)3%�'LUHFWRU@�WHPSRUDULO\�LQ�DQ�

DFWLQJ�FDSDFLW\�´����8�6�&���������D������

� (QJOLVK�DUJXHV�WKDW�WKH�)95$�LV�LQDSSOLFDEOH�EHFDXVH�WKH�&)3%�'LUHFWRU�LV�H[FOXGHG�

IURP�LWV�FRYHUDJH���See�0RW��DW���������6KH�FLWHV�DQ�)95$�SURYLVLRQ�WKDW�H[FOXGHV�FHUWDLQ�

RIILFHUV��LQFOXGLQJ�³DQ\�PHPEHU�ZKR�LV�DSSRLQWHG�E\�WKH�3UHVLGHQW��E\�DQG�ZLWK�WKH�DGYLFH�RI�WKH�

6HQDWH�WR�DQ\�ERDUG��FRPPLVVLRQ��RU�VLPLODU�HQWLW\�WKDW²��$��LV�FRPSRVHG�RI�PXOWLSOH�PHPEHUV��

DQG��%��JRYHUQV�DQ�LQGHSHQGHQW�HVWDEOLVKPHQW�RU�*RYHUQPHQW�FRUSRUDWLRQ�´����8�6�&��

������F������2I�FRXUVH��WKLV�H[FHSWLRQ�GRHV�QRW�GLUHFWO\�DSSO\�WR�WKH�&)3%�'LUHFWRU��EHFDXVH�WKH�
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&)3%�LV�QRW�D�PXOWL�PHPEHU�ERG\������8�6�&���������D����E�������(QJOLVK�DUJXHV��KRZHYHU��WKDW�

WKH�H[FHSWLRQ�LQGLUHFWO\�DSSOLHV��EHFDXVH�WKH�&)3%�'LUHFWRU��ZKHWKHU�SHUPDQHQW�RU�DFWLQJ��DOVR�

VHUYHV�RQ�WKH�%RDUG�RI�'LUHFWRUV�RI�WKH�)HGHUDO�'HSRVLW�,QVXUDQFH�&RUSRUDWLRQ��³)',&´���ZKLFK�

LV�VXFK�D�PXOWL�PHPEHU�ERG\���0RW��DW��������see ���8�6�&���������D�����%����G�������7KHUHIRUH��

VKH�FRQFOXGHV��������F����RI�WKH�)95$�SURKLELWV�WKH�3UHVLGHQW�IURP�XVLQJ�LW�WR�QDPH�DQ�DFWLQJ�

'LUHFWRU�RI�WKH�&)3%��

(QJOLVK�PLVFRQVWUXHV�WKLV�VWDWXWRU\�H[FHSWLRQ���%\�LWV�WHUPV��LW�DSSOLHV�RQO\�WR�)',&�ERDUG�

PHPEHUV�LI�WKH\�DUH�³DSSRLQWHG�E\�WKH�3UHVLGHQW��E\�DQG�ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�

6HQDWH�WR´�WKH�ERDUG�����8�6�&��������F������7KH�&)3%�'LUHFWRU�LV�QRW�DSSRLQWHG�WR�WKH�)',&�

ERDUG�LQ�WKDW�PDQQHU��EXW�UDWKHU�VHUYHV�LQ�WKDW�SRVLWLRQ�ex officio�E\�RSHUDWLRQ�RI�VWDWXWH���See����

8�6�&���������D�����%����,Q�IDFW��WKH�)',&¶V�RUJDQLF�VWDWXWH�H[SOLFLWO\�GLVWLQJXLVKHV�EHWZHHQ�WKH�

WZR�ex officio PHPEHUV�RI�LWV�ERDUG�DQG�WKH�WKUHH�³DSSRLQWHG�PHPEHUV�´�id. �������E�������E�������

�F�������F������HDFK�RI�ZKRP�LV�LQ�IDFW�DSSRLQWHG�WR�WKH�ERDUG�³E\�WKH�3UHVLGHQW��E\�DQG�ZLWK�WKH�

DGYLFH�RI�DQG�FRQVHQW�RI�WKH�6HQDWH�´�id. �������D�����&�����7KH�&)3%�'LUHFWRU�LV�QRW�

³DSSRLQWHG�������WR´�WKH�)',&�ERDUG�E\�WKH�3UHVLGHQW�ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�6HQDWH�����

8�6�&��������F������7KHUHIRUH��WKH�VWDWXWRU\�H[FHSWLRQ�GRHV�QRW FRYHU�WKH�DFWLQJ�&)3%�'LUHFWRU�

RU�KLV�ex officio�PHPEHUVKLS�RQ�WKH�)',&�ERDUG��

7KH�'�&��&LUFXLW¶V�GHFLVLRQ�LQ�Symons v. Chrysler Corp. Loan Guar. Bd.������)��G�����

�'�&��&LU���������FRQILUPV�WKH�&RXUW¶V�LQWHUSUHWDWLRQ�RI�WKLV�VWDWXWRU\�H[FHSWLRQ���,Q�WKDW�FDVH��WKH�

&LUFXLW�FRQVLGHUHG�WKH�VFRSH�RI�WKH�*RYHUQPHQW�LQ�WKH�6XQVKLQH�$FW��WKH�³6XQVKLQH�$FW´���ZKLFK�

DSSOLHV�WR�DQ\�DJHQF\�³KHDGHG�E\�D�FROOHJLDO�ERG\�FRPSRVHG�RI�WZR�RU�PRUH�LQGLYLGXDO�

�������������������������������������������������
��7KH�ex officio�PHPEHUV�DUH�WKH�'LUHFWRU�RI�WKH�&)3%�DQG�WKH�&RPSWUROOHU�RI�WKH�&XUUHQF\���See�
���8�6�&���������D�����%���&����:KHQ�WKHUH�DUH�YDFDQFLHV��WKHVH�VHDWV�DUH�DXWRPDWLFDOO\�ILOOHG�E\�
WKH�DFWLQJ�'LUHFWRU�RU�DFWLQJ�&RPSWUROOHU��UHVSHFWLYHO\���See id.��������G��������
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PHPEHUV��D�PDMRULW\�RI�ZKRP�DUH�DSSRLQWHG�WR�VXFK�SRVLWLRQ�E\�WKH�3UHVLGHQW�ZLWK�WKH�DGYLFH�

DQG�FRQVHQW�RI�WKH�6HQDWH�´����8�6�&�������E�D�������7KH�&LUFXLW�KHOG�WKDW�WKH�6XQVKLQH�$FW�GRHV�

QRW�DSSO\�WR�D�PXOWL�PHPEHU�ERG\�FRPSRVHG�RQO\�RI�ex officio�PHPEHUV�ZKR�KROG�RWKHU�3$6�

RIILFHV�LQ�WKH�([HFXWLYH�%UDQFK��EHFDXVH�WKH\�DUH�QRW�DSSRLQWHG�WR�WKDW�PXOWL�PHPEHU�ERG\�E\�

WKH�3UHVLGHQW�ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�6HQDWH���See�Symons������)��G�DW�������7KH�FRXUW�

UHMHFWHG�DUJXPHQWV�WKDW�WKLV�UHDGLQJ�ZRXOG�XQGHUPLQH�WKH�LQWHQW�RI�WKH�6XQVKLQH�$FW��UHDVRQLQJ�

³WKDW�ZKHQ�&RQJUHVV�ZLVKHV�WR�H[WHQG�6XQVKLQH�FRYHUDJH�WR�ex officio DJHQFLHV��LW�ZLOO�GR�VR�´��

Id.�DW����������6LPLODUO\��LI�&RQJUHVV�ZLVKHG�WR�H[FOXGH�ex officio�PHPEHUV�RI�WKH�)',&�ERDUG�

IURP�WKH�)95$��LW�ZRXOG�KDYH�GRQH�VR��

(QJOLVK�DOVR�VXJJHVWV�WKDW��EHFDXVH���8�6�&��������F����ZDV�LQWHQGHG�WR�UHDFK�DOO�

DJHQFLHV�ZLWK�³KDOOPDUNV�RI�LQGHSHQGHQFH�´�LW�VKRXOG�EH�LQWHUSUHWHG�WR�FRYHU�WKH�&)3%���5HSO\�WR�

'HI��2SS��DW�����,QGHHG��(QJOLVK�VXJJHVWV�WKDW�&RQJUHVV�ZRXOG�KDYH�LQFOXGHG�WKH�&)3%�LQ�

������F�KDG�WKH�&)3%�H[LVWHG�DW�WKH�WLPH���Id.�DW���Q�����%XW�VXFK�VSHFXODWLRQ�FDQQRW�MXVWLI\�

UHZULWLQJ�WKH�VWDWXWH���$QG�LQ�DQ\�HYHQW��ZKHQ�&RQJUHVV�SDVVHG�'RGG�)UDQN��LW�FRXOG�KDYH�

DPHQGHG�������F�WR�LQFOXGH�WKH�&)3%�'LUHFWRU²EXW�LW�GLG�QRW���³:KHUH�D�VWDWXWH�FRQWDLQV�

H[SOLFLW�H[FHSWLRQV��WKH�FRXUWV�DUH�UHOXFWDQW�WR�ILQG�RWKHU�LPSOLFLW�H[FHSWLRQV�´��In re England������

)��G�������������'�&��&LU���������TXRWLQJ�Detweiler v. Pena�����)��G�����������'�&��&LU��

���������7KH�&RXUW�GHFOLQHV�(QJOLVK¶V�LQYLWDWLRQ�WR�GR�VR�KHUH��

$V�D�UHVXOW��WKH�&RXUW�FRQFOXGHV�WKDW�E\�LWV�RZQ�WHUPV��WKH�)95$�DXWKRUL]HV�WKH�3UHVLGHQW�

WR�DSSRLQW�DQ�DFWLQJ�'LUHFWRU�RI�WKH�&)3%�SXUVXDQW�WR���8�6�&���������D�������,W�QRZ�WXUQV�WR�WKH�

TXHVWLRQ�RI�ZKHWKHU�WKH�'HSXW\�'LUHFWRU�SURYLVLRQ�RI�WKH�'RGG�)UDQN�$FW�GLVSODFHV�LW��
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E�� 3RWHQWLDO�'LVSODFHPHQW�RI�WKH�)95$�E\�WKH�'RGG�)UDQN�$FW¶V�
'HSXW\�'LUHFWRU�3URYLVLRQ�

�
(QJOLVK�DUJXHV�WKDW�'RGG�)UDQN²E\�SURYLGLQJ�WKDW�WKH�'HSXW\�'LUHFWRU�³VKDOO²��$��EH�

DSSRLQWHG�E\�WKH�'LUHFWRU��DQG��%��VHUYH�DV�DFWLQJ�'LUHFWRU�LQ�WKH�DEVHQFH�RU�XQDYDLODELOLW\�RI�WKH�

'LUHFWRU�´����8�6�&���������E�����%�²FUHDWHV�DQ�XQDYRLGDEOH�FRQIOLFW�ZLWK�WKH�)95$�DQG�

WKHUHIRUH�GLVSODFHV�LW���0RW��DW�����'HIHQGDQWV�FRXQWHU�WKDW�WKH�WZR�VWDWXWHV�FDQ�EH�UHDG�

KDUPRQLRXVO\�DQG�WKH�)95$�UHPDLQV�DYDLODEOH�DV�DQ�RSWLRQ�IRU�WKH�3UHVLGHQW���³,Q�DVFHUWDLQLQJ�

WKH�SODLQ�PHDQLQJ�RI�>D@�VWDWXWH��WKH�>&@RXUW�PXVW�ORRN�WR�WKH�SDUWLFXODU�VWDWXWRU\�ODQJXDJH�DW�

LVVXH��DV�ZHOO�DV�WKH�ODQJXDJH�DQG�GHVLJQ�RI�WKH�VWDWXWH�DV�D�ZKROH�´��United States v. Sunia������

)��6XSS���G���������'�'�&���������TXRWLQJ�K Mart Corp. v. Cartier, Inc.������8�6�����������

���������

7KH�&RXUW�FRQFOXGHV�WKDW�D�IDLU�UHDGLQJ�RI�WKH�HQWLUHW\�RI�WKHVH�VWDWXWHV��LQ�OLJKW�RI�

UHOHYDQW�SULQFLSOHV�RI�VWDWXWRU\�FRQVWUXFWLRQ��GRHV�QRW�UHVXOW�LQ�DQ�XQDYRLGDEOH�FRQIOLFW���,QVWHDG��

WKH�WZR�VWDWXWHV�FDQ��DQG�WKHUHIRUH�PXVW��EH�UHDG�KDUPRQLRXVO\���7KH�EHVW�UHDGLQJ�RI�WKH�WZR�

VWDWXWHV�LV�WKDW�'RGG�)UDQN�UHTXLUHV�WKDW�WKH�'HSXW\�'LUHFWRU�³VKDOO´�VHUYH�DV�DFWLQJ�'LUHFWRU��EXW�

WKDW�XQGHU�WKH�)95$�WKH�3UHVLGHQW�³PD\´�RYHUULGH�WKDW�GHIDXOW�UXOH���7KLV�UHDGLQJ�LV�FRPSHOOHG�

E\�VHYHUDO�FRQVLGHUDWLRQV��WKH�WH[W�RI�WKH�)95$��LQFOXGLQJ�LWV�H[FOXVLYLW\�SURYLVLRQ��WKH�WH[W�RI�

'RGG�)UDQN��LQFOXGLQJ�LWV�H[SUHVV�VWDWHPHQW�UHTXLUHPHQW�DQG�'HSXW\�'LUHFWRU�SURYLVLRQ��DQG�

WUDGLWLRQDO�SULQFLSOHV�RI�VWDWXWRU\�FRQVWUXFWLRQ��

7KH�)95$¶V�([FOXVLYLW\�3URYLVLRQ�

,W�LV�D�³IDPLOLDU�SULQFLSOH�WKDW�&RQJUHVV�OHJLVODWHV�ZLWK�D�IXOO�XQGHUVWDQGLQJ�RI�H[LVWLQJ�

ODZ�´��Am. Fed’n of Gov’t Emps���Local 3295 v. FLRA�����)��G���������'�&��&LU���������FLWLQJ�

Miles v. Apex Marine Corp.,�����8�6�������������������7KHUHIRUH��ZKHQ�SDVVLQJ�'RGG�)UDQN��

&RQJUHVV�ZDV�DZDUH�RI�KRZ�WKH�)95$�W\SLFDOO\�LQWHUDFWV�ZLWK�RWKHU�VWDWXWHV���$QG�WKH�)95$¶V�
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H[FOXVLYLW\�SURYLVLRQ�PDNHV�FOHDU�WKDW�LW�ZDV�JHQHUDOO\�LQWHQGHG�WR�DSSO\�DORQJVLGH�DJHQF\�

VSHFLILF�VWDWXWHV��UDWKHU�WKDQ�EH�GLVSODFHG�E\�WKHP����

$V�GLVFXVVHG�DERYH���������RI�WKH�)95$�DSSOLHV�EURDGO\�WR�DQ\�3$6�RIILFH�LQ�DQ\�

³([HFXWLYH�DJHQF\�´�VXFK�DV�WKH�&)3%�����8�6�&�����������,W�VHWV�RXW�D�VHULHV�RI�PHWKRGV�IRU�

ILOOLQJ�YDFDQFLHV��LQFOXGLQJ�GHVLJQDWLQJ�D�3$6�RIILFHU�XQGHU��������D�������6HFWLRQ������RI�WKH�

)95$��WLWOHG�³([FOXVLYLW\�´�IXUWKHU�SURYLGHV�WKDW�WKH�)95$�LV�WKH�³H[FOXVLYH�PHDQV´�IRU�

DXWKRUL]LQJ�DFWLQJ�VHUYLFH�LQ�WKH�HYHQW�RI�D�YDFDQF\�³XQOHVV´�WKH�3UHVLGHQW�PDNHV�D�UHFHVV�

DSSRLQWPHQW�RU�DQRWKHU�VWDWXWRU\�SURYLVLRQ�H[SUHVVO\��³�$��DXWKRUL]HV�WKH�3UHVLGHQW��D�FRXUW��RU�

WKH�KHDG�RI�DQ�([HFXWLYH�GHSDUWPHQW��WR�GHVLJQDWH�DQ�RIILFHU�RU�HPSOR\HH�WR�SHUIRUP�WKH�

IXQFWLRQV�DQG�GXWLHV�RI�D�VSHFLILHG�RIILFH�WHPSRUDULO\�LQ�DQ�DFWLQJ�FDSDFLW\�´�RU�³�%��GHVLJQDWHV�

DQ�RIILFHU�RU�HPSOR\HH�WR�SHUIRUP�WKH�IXQFWLRQV�DQG�GXWLHV�RI�D�VSHFLILHG�RIILFH�WHPSRUDULO\�LQ�DQ�

DFWLQJ�FDSDFLW\�´����8�6�&���������D�������:KHUH�VXFK�D�VWDWXWRU\�SURYLVLRQ�H[LVWV�DQG��������RI�

WKH�)95$�DSSOLHV��WKDW�FDQ�RQO\�PHDQ�WKDW�������²ZKLOH�QRW�WKH�³H[FOXVLYH�PHDQV´²LV�D�

QRQH[FOXVLYH�PHDQV�IRU�DSSRLQWLQJ�RIILFHUV���

+HUH��WKHUH�LV�QR�TXHVWLRQ�WKDW�'RGG�)UDQN¶V�'HSXW\�'LUHFWRU�SURYLVLRQ�³GHVLJQDWHV�DQ�

RIILFHU�RU�HPSOR\HH�WR�SHUIRUP�WKH�IXQFWLRQV�DQG�GXWLHV�RI�D�VSHFLILHG�RIILFH�WHPSRUDULO\�LQ�DQ�

DFWLQJ�FDSDFLW\�´��Id.��������D������see����8�6�&���������E�����%����$V�VXFK��E\�LWV�RZQ�WHUPV��

WKH�)95$�LV�QRW�WKH�³H[FXVLYH�PHDQV´�IRU�ILOOLQJ�WKH�YDFDQF\��DQG�UHPDLQV�D�QRQH[FOXVLYH�PHDQV�

WR�GR�VR�����8�6�&���������D������

7KH�1LQWK�&LUFXLW¶V�KROGLQJ�LQ�Hooks v. Kitsap Tenant Support Servs., Inc.������)��G�����

��WK�&LU���������LV�LQVWUXFWLYH���,Q�WKDW�FDVH��WKH�SODLQWLII�DUJXHG�WKDW�WKH�3UHVLGHQW�FRXOG�QRW�

LQYRNH�WKH�)95$�WR�GHVLJQDWH�DQ�DFWLQJ�*HQHUDO�&RXQVHO�IRU�WKH�1DWLRQDO�/DERU�5HODWLRQV�%RDUG�

GXULQJ�D�YDFDQF\��EHFDXVH�WKH�1DWLRQDO�/DERU�5HODWLRQV�$FW��³1/5$´��DOVR�DXWKRUL]HG�WKH�
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3UHVLGHQW�³WR�GHVLJQDWH�WKH�RIILFHU�RU�HPSOR\HH�ZKR�VKDOO�DFW�DV�*HQHUDO�&RXQVHO�GXULQJ�VXFK�

YDFDQF\�´��Id.�DW�����Q����TXRWLQJ����8�6�&��������G����see id. DW����������5HMHFWLQJ�WKDW�

DUJXPHQW��WKH�FRXUW�KHOG�WKDW�WKH�)95$�UHPDLQHG�DYDLODEOH�DV�DQ�DGGLWLRQDO�RSWLRQ���7KH�

SUHVHQFH�RI�DQ�DJHQF\�VSHFLILF�VWDWXWH��WKH�FRXUW�KHOG��PHUHO\�PHDQW�WKDW�³QHLWKHU�WKH�)95$�QRU�

WKH�1/5$�LV�WKH�exclusive�PHDQV�RI�DSSRLQWLQJ�DQ�$FWLQJ�*HQHUDO�&RXQVHO�´�DQG�WKXV��³WKH�

3UHVLGHQW�LV�SHUPLWWHG�WR�HOHFW�EHWZHHQ�WZR�VWDWXWRU\�DOWHUQDWLYHV�´��Id.�DW������HPSKDVLV�LQ�

RULJLQDO���

$GPLWWHGO\��Hooks�GLG�QRW�VTXDUHO\�DGGUHVV�WKH�TXHVWLRQ�EHIRUH�WKH�&RXUW��ZKHWKHU�WKH�

VSHFLILF�ODQJXDJH�LQ�'RGG�)UDQN�GLVSODFHV�WKH�)95$���8QOLNH�'RGG�)UDQN��WKH�1/5$�GRHV�QRW�

UHTXLUH�WKDW�DQ\�SDUWLFXODU�SHUVRQ�³VKDOO´�VHUYH�DV�DFWLQJ�*HQHUDO�&RXQVHO��EXW�PHUHO\�DXWKRUL]HV�

WKH�3UHVLGHQW�WR�DSSRLQW�DQ�DFWLQJ�*HQHUDO�&RXQVHO���See����8�6�&��������G����0RUHRYHU��WKDW�

VHFWLRQ�RI�WKH�1/5$�SUHGDWHV�WKH�)95$��OHDYLQJ�QR�URRP�IRU�DQ�DUJXPHQW�WKDW�LW�ZDV�LQWHQGHG�

WR�GLVSODFH�WKH�)95$���Hooks�QRQHWKHOHVV�VXSSRUWV�WKH�JHQHUDO�SURSRVLWLRQ�WKDW�ZKHUH�WKH�

DSSRLQWPHQW�PHFKDQLVPV�RI��������RI�WKH�)95$�DUH�DYDLODEOH�EXW�DUH�QRW��XQGHU���������the�

³H[FOXVLYH�PHDQV´�RI�DSSRLQWLQJ�DFWLQJ�RIILFLDOV��WKH\�QRQHWKHOHVV�W\SLFDOO\�UHPDLQ�a�PHDQV�RI�

GRLQJ�VR�DORQJVLGH�WKH�DJHQF\�VSHFLILF�VWDWXWH���$QG�ZKHQ�&RQJUHVV�SDVVHG�WKH�'RGG�)UDQN�$FW��

LW�GLG�VR�ZLWK�WKH�XQGHUVWDQGLQJ�WKDW�WKH�)95$�RIWHQ�FR�H[LVWV�ZLWK�RWKHU�DFWLQJ�RIILFLDO�

SURYLVLRQV²VXFK�DV�WKH�RQH�DW�LVVXH�KHUH��

(QJOLVK�DWWHPSWV�WR�GLVWLQJXLVK�Hooks�RQ�WKH�JURXQGV�WKDW�WKH�1/5$�SURYLGHV�DXWKRULW\�

WR�DSSRLQW�DQ�DFWLQJ�RIILFLDO�WR�WKH�YHU\�VDPH�SHUVRQ�DXWKRUL]HG�WR�PDNH�D�WHPSRUDU\�

DSSRLQWPHQW�XQGHU�WKH�)95$��WKH�3UHVLGHQW���See�0RW��DW������7KDW�LV�QRW�WKH�FDVH�KHUH��ZKHUH�

WKH�'HSXW\�'LUHFWRU�DXWRPDWLFDOO\�EHFRPHV�DFWLQJ�'LUHFWRU�XSRQ�DQ�³DEVHQFH´�RU�

³XQDYDLODELOLW\�´�����8�6�&���������E�����%����%XW�WKHUH�LV�QRWKLQJ�LQ�Hooks�WR�VXJJHVW�WKDW�WKH�
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FRXUW¶V�LQWHUSUHWDWLRQ�RI�WKH�)95$�ZRXOG�WXUQ�RQ�WKLV�GLVWLQFWLRQ��QRU�GRHV�WKH�WH[W�RI�WKH�)95$�

SURYLGH�DQ\�UHDVRQ�WR�WKLQN�VR���See Hooks������)��G�DW���������

'RGG�)UDQN¶V�([SUHVV�6WDWHPHQW�5HTXLUHPHQW�

'RGG�)UDQN�DOVR�H[SODLQV�KRZ�LW�LQWHUDFWV�ZLWK�RWKHU�VWDWXWHV��E\�SURYLGLQJ�DQ�H[SUHVV�

VWDWHPHQW�UHTXLUHPHQW�WKDW�LV�LPSRUWDQW�LQ�HYDOXDWLQJ�ZKHWKHU�WKH�)95$�DSSOLHV�WR�WKH�&)3%¶V�

DFWLQJ�'LUHFWRU�LQ�WKLV�FDVH���'RGG�)UDQN�VSHFLILHV�WKDW��³>H@[FHSW�DV�RWKHUZLVH�SURYLGHG�

H[SUHVVO\�E\�ODZ��DOO�)HGHUDO�ODZV�GHDOLQJ�ZLWK�SXEOLF�RU�)HGHUDO�������RIILFHUV�>RU@�HPSOR\HHV�������

VKDOO�DSSO\�WR�WKH�H[HUFLVH�RI�WKH�SRZHUV�RI�WKH�>&)3%@�´�����8�6�&���������D����7KH�)95$�LV�D�

³)HGHUDO�ODZ>@�GHDOLQJ�ZLWK�������)HGHUDO�������RIILFHUV�´��Id.��see���8�6�&����������HQWLWOHG�³$FWLQJ�

RIILFHU´����,W�LV�ORFDWHG�LQ�3DUW�,,,²³(PSOR\HHV´²RI�7LWOH���RI�WKH�8�6��&RGH���See ��8�6�&��

�������et seq.��(QJOLVK�KDV�QRW�GLVSXWHG�WKH�FRQFOXVLRQ�WKDW�IROORZV��WKDW�WKH�)95$�DSSOLHV�WR�WKH�

&)3%�XQOHVV�'RGG�)UDQN�³H[SUHVVO\´�GLVSODFHV�LW���See�0RW��DW��������5HSO\�WR�'HI��2SS��DW���

Q�����,Q�IDFW��VKH�KDV�FRQFHGHG�WKDW�WKH�H[SUHVV�VWDWHPHQW�UHTXLUHPHQW�DSSOLHV��DQG�KDV�VRXJKW�WR�

PHHW�WKDW�EXUGHQ���See�3,�+U¶J�7U��DW��������������0RW��DW�����

(QJOLVK�DUJXHV��KRZHYHU��WKDW�WKLV�H[SUHVV�VWDWHPHQW�FODXVH�VKRXOG�EH�UHDG�QDUURZO\��DQG�

VKH�UHOLHV�RQ�FDVHV�KROGLQJ�WKDW�VXFK�FODXVHV�GR�QRW�UHTXLUH�³PDJLFDO�SDVVZRUGV´�WR�VLJQDO�D�

FRQIOLFW�EHWZHHQ�WZR�VWDWXWHV���0RW��DW�����FLWLQJ�Marcello v. Bonds������8�6��������������������

see id. �FLWLQJ Dorsey v. United States������8�6����������������������DQG�Lockhart v. United 

States������8�6�������������������6FDOLD��-���FRQFXUULQJ�����%XW�WKRVH�FDVHV�DUH�GLVWLQJXLVKDEOH���

7KH\�FRQFHUQ�WKH�HIIHFW�RI�FHUWDLQ�H[SUHVV�VWDWHPHQW�SURYLVLRQV�WKDW�FDELQ�WKH�HIIRUWV�RI�IXWXUH�

OHJLVODWXUHV���,Q�FRQWUDVW��'RGG�)UDQN¶V�H[SUHVV�VWDWHPHQW�UHTXLUHPHQW�RSHUDWHV�KHUH�VLPSO\�WR�

FODULI\�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�WKH�)95$��ZKLFK�&RQJUHVV�KDG�SUHYLRXVO\�SDVVHG��DSSOLHV�

WR�WKH�&)3%��
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)RU�H[DPSOH��LQ�Marcello��WKH�6XSUHPH�&RXUW�FRQVLGHUHG�DQ�H[SUHVV�VWDWHPHQW�SURYLVLRQ�

LQ�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW��ZKLFK�OD\V�RXW�JHQHUDO�UXOHV�JRYHUQLQJ�WKH�FRQGXFW�RI�

IHGHUDO�DJHQFLHV�DQG�SURYLGHV�WKDW�ODWHU�HQDFWHG�VWDWXWHV�PD\�VXSHUVHGH�WKRVH�UXOHV�RQO\�LI�WKH\�

GR�VR�H[SUHVVO\���See�����8�6��DW��������8�6�&����������7KH�6XSUHPH�&RXUW�KDV�H[SUHVVHG�GRXEWV�

DERXW�VXFK�IXWXUH�OLPLWLQJ�UXOHV�³EHFDXVH�VWDWXWHV�HQDFWHG�E\�RQH�&RQJUHVV�FDQQRW�ELQG�D�ODWHU�

&RQJUHVV��ZKLFK�UHPDLQV�IUHH�WR�UHSHDO�WKH�HDUOLHU�VWDWXWH��WR�H[HPSW�WKH�FXUUHQW�VWDWXWH�IURP�WKH�

HDUOLHU�VWDWXWH��WR�PRGLI\�WKH�HDUOLHU�VWDWXWH��RU�WR�DSSO\�WKH�HDUOLHU�VWDWXWH�EXW�DV�PRGLILHG�´��

Dorsey������8�6��DW�������,QGHHG��XQGHU�WKRVH�FLUFXPVWDQFHV��D�³VXEVHTXHQW�&RQJUHVV�������PD\�

H[HPSW�LWVHOI�������E\�µIDLU�LPSOLFDWLRQ¶²WKDW�LV��ZLWKRXW�DQ�H[SUHVV�VWDWHPHQW�´��Lockhart������

8�6��DW������6FDOLD��-���FRQFXUULQJ���HPSKDVLV�RPLWWHG���FLWLQJ�Warden v. Marrero������8�6�������

��������Q��������������3XW�GLIIHUHQWO\��LQ�WKRVH�FRQWH[WV��³H[SUHVV´�GRHV�QRW�UHDOO\�PHDQ�

³H[SUHVV�´���

7KH�UHDVRQLQJ�RI�WKRVH�FDVHV�GRHV�QRW�DSSO\�KHUH���,Q�WKLV�FDVH��WKH�RQO\�LVVXH�LV�ZKHWKHU�

WKH�&)3%¶V�'HSXW\�'LUHFWRU�SURYLVLRQ�GLVSODFHV�D�SULRU�VWDWXWH��WKH�)95$���7KH����WK�&RQJUHVV��

ZKHQ�SDVVLQJ�'RGG�)UDQN�$FW��LQFOXGHG�JXLGDQFH�RQ�WKDW�TXHVWLRQ��H[SODLQLQJ�WKDW�FHUWDLQ�ODZV��

LQFOXGLQJ�WKH�)95$��DSSO\�WR�WKH�&)3%�XQOHVV�WKH�ODZ�³H[SUHVVO\´�SURYLGHV�RWKHUZLVH���See����

8�6�&���������D����+HUH��WKHQ��WKLV�H[SUHVV�VWDWHPHQW�SURYLVLRQ�GRHV�QRW�RSHUDWH�WR�UHVWULFW�IXWXUH�

&RQJUHVVHV��LW�PHUHO\�FODULILHV�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�)95$��ZKLFK�ZDV�DOUHDG\�RQ�WKH�

ERRNV��DSSOLHV�WR�WKH�&)3%���7KHUHIRUH��³H[SUHVVO\´�VKRXOG�QRW�EH�UHDG�QDUURZO\��EXW�JLYHQ�LWV�

QRUPDO�PHDQLQJ��³&OHDUO\�DQG�XQPLVWDNDEO\�FRPPXQLFDWHG��VWDWHG�ZLWK�GLUHFWQHVV�DQG�FODULW\�´��

Express��%ODFN¶V�/DZ�'LFWLRQDU\��������WK�HG���������see also Magone v. Heller������8�6������

�����������³>7@KH�DGYHUE�µH[SUHVVO\�¶�LQ�LWV�SULPDU\�PHDQLQJ��GHQRWHV�SUHFLVLRQ�RI�VWDWHPHQW��DV�
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RSSRVHG�WR�DPELJXLW\��LPSOLFDWLRQ��RU�LQIHUHQFH��DQG�LV�HTXLYDOHQW�WR�µLQ�DQ�H[SUHVV�PDQQHU¶�RU�

µLQ�GLUHFW�WHUPV¶��������´���

'RGG�)UDQN¶V�'HSXW\�'LUHFWRU�3URYLVLRQ�

:LWK�WKDW�WH[WXDO�EDFNJURXQG�LQ�PLQG��WKH�&RXUW�QRZ�WXUQV�WR�WKH�VSHFLILF�SURYLVLRQ�WKDW�

(QJOLVK�DVVHUWV�GLVSODFHV�WKH�)95$���8QGHU�'RGG�)UDQN��WKH�'HSXW\�'LUHFWRU�³VKDOO²��$��EH�

DSSRLQWHG�E\�WKH�'LUHFWRU��DQG��%��VHUYH�DV�DFWLQJ�'LUHFWRU�LQ�WKH�DEVHQFH�RU�XQDYDLODELOLW\�RI�WKH�

'LUHFWRU�´�����8�6�&���������E�������,Q�FRQWUDVW��WKH�)95$�SURYLGHV�WKDW�WKH�3UHVLGHQW�³PD\´�

DSSRLQW�DQ�DFWLQJ�RIILFHU����8�6�&���������D������LI�DQ�RIILFHU�³GLHV��UHVLJQV��RU�LV�RWKHUZLVH�

XQDEOH�WR�SHUIRUP�WKH�IXQFWLRQV�DQG�GXWLHV�RI�WKH�RIILFH�´��id.�DW������D����$V�H[SODLQHG�EHORZ��RQ�

LWV�IDFH��'RGG�)UDQN¶V�'HSXW\�'LUHFWRU�SURYLVLRQ�GRHV�QRW�expressly�GLVSODFH�WKH�)95$��

$V�D�WKUHVKROG�PDWWHU��WKHUH�LV�UHDVRQ�WR�GRXEW�ZKHWKHU�WKH�'HSXW\�'LUHFWRU�SURYLVLRQ�

HYHQ�FRYHUV�D�YDFDQF\�FUHDWHG�E\�D�UHVLJQDWLRQ�OLNH�&RUGUD\¶V���6LJQLILFDQWO\��WKH�SURYLVLRQ�GRHV�

QRW�XVH�WKH�ZRUG�³YDFDQF\�´��,I�&RQJUHVV�LQWHQGHG�WR�GLVSODFH�WKH�)95$��LW�FRXOG�KDYH�H[SOLFLWO\�

UHIHUUHG�WR�³YDFDQFLHV�´�DV�WKH�WLWOH�RI�WKH�)95$�GRHV���&HUWDLQO\��LW�KDV�GRQH�VR�LQ�QXPHURXV�

RWKHU�DJHQF\�VSHFLILF�VWDWXWHV���See, e.g.�����8�6�&���������D������6HFUHWDU\�RI�(GXFDWLRQ������

8�6�&���������$WWRUQH\�*HQHUDO������8�6�&��������G���1/5%�*HQHUDO�&RXQVHO������8�6�&��������

�6HFUHWDU\�RI�9HWHUDQV�$IIDLUV������8�6�&��������E���*6$�$GPLQLVWUDWRU������8�6�&��������E�����

�&RPPLVVLRQHU�RI�6RFLDO�6HFXULW\����&RQJUHVV�FRXOG�DOWHUQDWLYHO\�KDYH�PLPLFNHG�WKH�ODQJXDJH�

XVHG�LQ�WKH�)95$��ZKLFK�LV�DSSOLFDEOH�ZKHQ�DQ�RIILFHU�³GLHV��UHVLJQV��RU�LV�RWKHUZLVH�XQDEOH�WR�

SHUIRUP�WKH�IXQFWLRQV�DQG�GXWLHV�RI�WKH�RIILFH�´����8�6�&���������D����,W�FRXOG�DOVR�KDYH�VLPSO\�

UHIHUUHG�WR�UHVLJQDWLRQV���%XW�&RQJUHVV�GLG�QRQH�RI�WKRVH�WKLQJV���7KLV�LV�DOO�WKH�PRUH�WHOOLQJ�LQ�

OLJKW�RI�WKH�IDFW�WKDW�&RQJUHVV�did�XVH�WKH�WHUP�³YDFDQF\´�HOVHZKHUH�LQ�'RGG�)UDQN������8�6�&��

�������F������
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,QVWHDG��XQGHU�'RGG�)UDQN��WKH�'HSXW\�'LUHFWRU�DVVXPHV�WKH�DFWLQJ�'LUHFWRU�SRVW�³LQ�WKH�

DEVHQFH�RU�XQDYDLODELOLW\�RI�WKH�'LUHFWRU�´�����8�6�&���������E�������%ODFN¶V�/DZ�'LFWLRQDU\�

GHILQHV�³DEVHQFH´�DV�D�³IDLOXUH�WR�DSSHDU��RU�WR�EH�DYDLODEOH�DQG�UHDFKDEOH��ZKHQ�H[SHFWHG�´��

Absence��%ODFN¶V�/DZ�'LFWLRQDU\������WK�HG����������³$YDLODEOH´�LV�FRPPRQO\�GHILQHG�DV�

³LPPHGLDWHO\�XWLOL]DEOH´�RU�³FDSDEOH�RI�XVH�IRU�WKH�DFFRPSOLVKPHQW�RI�D�SXUSRVH�´��Available��

:HEVWHU¶V�7KLUG�1HZ�,QWHUQDWLRQDO�'LFWLRQDU\��������������7R�EH�VXUH��WKHVH�ZRUGV�PLJKW�

UHDVRQDEO\�EH�UHDG�WR�LQFOXGH�WKH�YDFDQF\�FUHDWHG�E\�&RUGUD\¶V�UHVLJQDWLRQ��D�FRQFOXVLRQ�WKDW�WKH�

'HIHQGDQWV�KDYH�QRW�VTXDUHO\�GLVSXWHG���2Q�WKH�RWKHU�KDQG��'HIHQGDQWV�DUJXH��ZLWK�VRPH�IRUFH��

WKDW�ERWK�ZRUGV�DUH�FRPPRQO\�XQGHUVWRRG�WR�UHIOHFW�D�WHPSRUDU\�FRQGLWLRQ��VXFK�DV�QRW�EHLQJ�

UHDFKDEOH�GXH�WR�LOOQHVV�RU�WUDYHO���'HI��2SS��DW���������6WXGHQWV��IRU�H[DPSOH��DUH�³DEVHQW´�IURP�

VFKRRO��DQG�D�WUDYHOHU�PD\�EH�³XQDYDLODEOH´�ZKHQ�RQ�D�ORQJ�IOLJKW���2EYLRXVO\��WKHVH�DUH�QRW�WKH�

FLUFXPVWDQFHV�KHUH��JLYHQ�WKDW�&RUGUD\¶V�UHVLJQDWLRQ�LV�SHUPDQHQW���,Q�DQ\�HYHQW��HYHQ�DVVXPLQJ�

WKDW�D�YDFDQF\�FUHDWHG�E\�D�UHVLJQDWLRQ�LV�DQ�³DEVHQFH�RU�DYDLODELOLW\´�XQGHU�'RGG�)UDQN��WKLV�LV�

KDUGO\�ODQJXDJH�WKDW�&RQJUHVV�ZRXOG�KDYH�XVHG�WR�H[SUHVVO\�GLVSODFH�WKH�)95$��

%XW�SHUKDSV�PRVW�WHOOLQJO\��WKH�'HSXW\�'LUHFWRU�SURYLVLRQ²DQG�WKH�HQWLUHW\�RI�'RGG�

)UDQN²LV�VLOHQW�UHJDUGLQJ�WKH�President’s DELOLW\�WR�DSSRLQW�DQ�DFWLQJ�'LUHFWRU���'RGG�)UDQN�

FHUWDLQO\�GRHV�QRW�H[SUHVVO\�SURKLELW�WKH�3UHVLGHQW�IURP�GRLQJ�VR���1RU�GRHV�LW�DIILUPDWLYHO\�

UHTXLUH�WKH�3UHVLGHQW�WR�DSSRLQW�D�SDUWLFXODU�SHUVRQ���Cf.����8�6�&���������I���SURYLGLQJ�WKDW�WKH�

3UHVLGHQW�³VKDOO�GHVLJQDWH´�RQH�RI�D�QXPEHU�RI�)HGHUDO�+RXVLQJ�)LQDQFH�$JHQF\��³)+)$´��

RIILFHUV�³WR�VHUYH�DV�DFWLQJ�'LUHFWRU´�LQ�WKH�³HYHQW�RI�WKH�GHDWK��UHVLJQDWLRQ��VLFNQHVV��RU�DEVHQFH�

RI�WKH�'LUHFWRU´����7KLV�VLOHQFH�PDNHV�LW�LPSRVVLEOH�WR�FRQFOXGH�WKDW�'RGG�)UDQN�³H[SUHVVO\´�

PDNHV�WKH�)95$¶V�DSSRLQWPHQW�PHFKDQLVPV�XQDYDLODEOH���Cf.�Lindsay v. Gov’t Emps. Ins. Co���

����)��G�����������'�&��&LU���������KROGLQJ�WKDW�D�VWDWXWH�GLG�QRW�³H[SUHVVO\´�SURKLELW�WKH�
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H[HUFLVH�RI�VXSSOHPHQWDO�MXULVGLFWLRQ�ZKHUH�LW�³LQFOXGH>G@�QR�PHQWLRQ�RI�VXSSOHPHQWDO�

MXULVGLFWLRQ�DW�DOO´����8OWLPDWHO\��LI�WKH�'RGG�)UDQN�$FW¶V�'HSXW\�'LUHFWRU�SURYLVLRQ�VHUYHG�WR�

GLVSODFH�WKH�)95$�KHUH��LWV�H[SUHVV�VWDWHPHQW�UHTXLUHPHQW�³ZRXOG�FDOO�IRU�QRWKLQJ�PRUH�WKDQ�D�

µSURYLVLRQ�¶�SXUH�DQG�VLPSOH��OHDYLQJ�WKH�ZRUG�µH[SUHVVO\¶�ZLWKRXW�DQ\�FRQVHTXHQFH�ZKDWHYHU�´��

Breuer v. Jim’s Concrete of Brevard������8�6����������������������

(QJOLVK¶V�GLVSODFHPHQW�DUJXPHQW�UHOLHV�KHDYLO\�RQ�'RGG�)UDQN¶V�XVH�RI�WKH�ZRUG�³VKDOO�´��

6KH�DUJXHV�WKDW�WKLV�ZRUG�LV�ERWK�³PDQGDWRU\´�DQG�³XQTXDOLILHG�´�DQG�FUHDWHV�DQ�XQDYRLGDEOH�

FRQIOLFW�EHWZHHQ�'RGG�)UDQN�DQG�WKH�)95$�WKDW�PXVW�EH�UHVROYHG�LQ�IDYRU�RI�'RGG�)UDQN���0RW��

DW�����6KH�DQG�KHU�amici�UHO\�RQ�FDVHV�KROGLQJ�WKDW�³µVKDOO¶�������µQRUPDOO\�FUHDWHV�DQ�REOLJDWLRQ�

LPSHUYLRXV�WR�MXGLFLDO�GLVFUHWLRQ�¶´��Kingdomware Techs., Inc. v. United States������6��&W��������

�������������TXRWLQJ�Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach������8�6���������

���������see 5HSO\�WR�'HI��2SS��DW����(&)�1R�����DW�������1R�GRXEW�WKLV�LV�RIWHQ�WKH�FDVH���See 

Shall��%ODFN¶V�/DZ�'LFWLRQDU\���������WK�HG���������OLVWLQJ�³KDV�D�GXW\�WR��PRUH�EURDGO\��LV�

UHTXLUHG�WR´�DV�LWV�ILUVW�GHILQLWLRQ����%XW�DOWKRXJK�³VKDOO´�LV�XVXDOO\�XQGHUVWRRG�DV�PDQGDWRU\��

WKHVH�DXWKRULWLHV�GR�QRW�VXJJHVW�WKDW�³VKDOO´�LV�DOZD\V�XQGHUVWRRG�WR�EH�unqualified��

³Shall�LV��LQ�VKRUW��D�VHPDQWLF�PHVV���Black’s Law Dictionary�UHFRUGV�ILYH�PHDQLQJV�IRU�

WKH�ZRUG�´��$��6FDOLD�	�%��*DUQHU��Reading Law: The Interpretation of Legal Texts�������DW�����

��������HPSKDVLV�LQ�RULJLQDO���see also Gutierrez de Martinez v. Lamagno������8�6�����������Q���

��������³7KRXJK�µVKDOOµ�JHQHUDOO\�PHDQV�µPXVW�¶�OHJDO�ZULWHUV�VRPHWLPHV�XVH��RU�PLVXVH��µVKDOO¶�

WR�PHDQ�µVKRXOG�¶�µZLOO�¶�RU�HYHQ�µPD\�¶´����7KDW�LV�ZK\�FRXUWV�ORRN�WR�WKH�HQWLUH�VWDWXWRU\�FRQWH[W�

WR�GHWHUPLQH�KRZ�WR�FRQVWUXH�LW���See, e.g.��Gutierrez, ����8�6� DW������6RXWHU��-���GLVVHQWLQJ��

�FRQFHGLQJ�WKDW�FRXUWV�VKRXOG�QRW�³UHDG�µVKDOO¶�DV�������XQFRPSURPLVLQJ´�ZKHQ�WKHUH�LV�DQRWKHU�

SURYLVLRQ�LQ�WKH�ODZ�WKDW�UHTXLUHV�D�GLIIHUHQW�UHVXOW���
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9LHZHG�LQ�OLJKW�RI�WKH�HQWLUHW\�RI�WKH�WH[W�RI�ERWK�WKH�)95$�DQG�'RGG�)UDQN��DV�VHW�IRUWK�

DERYH��LW�EHFRPHV�FOHDU�WKDW�'RGG�)UDQN¶V�³VKDOO´�LV�LPSOLFLWO\�TXDOLILHG�E\�WKH�)95$¶V�³PD\�´��

,Q�IDFW��WKH�VWUXFWXUH�RI�VLPLODU�VWDWXWHV�RIWHQ�UHIOHFWV�WKDW�VRPH�RIILFLDO�³VKDOO´�VHUYH��RQO\�WR�

HOVHZKHUH�TXDOLI\�WKDW�DSSDUHQWO\�PDQGDWRU\�VHUYLFH�LQ�VRPH�ZD\���)RU�H[DPSOH��'RGG�)UDQN�

SURYLGHV�WKDW�WKH�'LUHFWRU�³VKDOO�VHUYH�DV�WKH�KHDG�RI�WKH�>&)3%@�´�����8�6�&���������E�������$W�

WKH�VDPH�WLPH��WKH�3UHVLGHQW�³PD\�UHPRYH´�WKH�'LUHFWRU�IRU�FDXVH.  Id.��������F�������$QG�

REYLRXVO\��DQ�RIILFLDO�PD\�DOZD\V�UHVLJQ��DV�&RUGUD\�GLG�KHUH��GHVSLWH�WKH�DSSDUHQWO\�PDQGDWRU\�

OHQJWK�RI�KLV�WHUP���See id.��������F������³7KH�'LUHFWRU�VKDOO�VHUYH�IRU�D�WHUP�RI�ILYH�\HDUV�´����

6LPLODUO\��WKH�)95$�SURYLGHV�WKDW�WKH�ILUVW�DVVLVWDQW�³VKDOO�SHUIRUP´�WKH�GXWLHV�RI�WKH�YDFDQW�3$6�

RIILFH�����8�6�&���������D�������%XW�³QRWZLWKVWDQGLQJ´�WKLV�UHTXLUHPHQW��WKH�3UHVLGHQW�³PD\´�

DSSRLQW�DQRWKHU�3$6�RIILFHU�WR�SHUIRUP�WKRVH�GXWLHV���Id.��������D�������7R�WDNH�DQRWKHU�H[DPSOH��

³>H@DFK�PHPEHU�>RI�WKH�1XFOHDU�5HJXODWRU\�&RPPLVVLRQ@�VKDOO�VHUYH�IRU�D�WHUP�RI�ILYH�\HDUV�´��

���8�6�&���������F����%XW�WKRVH�PHPEHUV�³PD\�EH�UHPRYHG�E\�WKH�3UHVLGHQW�IRU�LQHIILFLHQF\��

QHJOHFW�RI�GXW\��RU�PDOIHDVDQFH�LQ�RIILFH�´��Id.��������H����1R�RQH�FRXOG�UHDVRQDEO\�GLVSXWH�KRZ�

WR�UHVROYH�WKHVH�DSSDUHQW�FRQIOLFWV��WKH�VHHPLQJO\�PDQGDWRU\�ODQJXDJH�UHTXLULQJ�DQ�RIILFLDO�WR�

VHUYH�LV�LPSOLFLWO\�TXDOLILHG�E\�RWKHU�VWDWXWRU\�SURYLVLRQV����,W�GRHV�QRW�ZKROO\�GLVSODFH�VXFK�

SURYLVLRQV��OHW�DORQH�GR�VR�H[SUHVVO\���7KH�VDPH�KROGV�WUXH�KHUH��

�������������������������������������������������
��,Q�WKH�FDVH�RI�WKH�)95$��&RQJUHVV�H[SOLFLWO\�FODULILHG�WKLV�DSSDUHQW�FRQIOLFW�E\�LQFOXGLQJ�D�
³QRWZLWKVWDQGLQJ´�FODXVH�����8�6�&���������D�������%XW�VXFK�³QRWZLWKVWDQGLQJ´�FODXVHV�GR�QRW�
QHFHVVDULO\�PHDQ�WKDW�WKH�FRQIOLFW�LV�D�GLIILFXOW�RQH�WR�UHVROYH²WKH�FODXVH¶V�H[LVWHQFH�PLJKW�
PHUHO\�³VXJJHVW�WKDW�&RQJUHVV�WKRXJKW�WKH�FRQIOLFW�ZDV�������TXLWH�OLNHO\�WR�DULVH�´��SW Gen.������
6��&W��DW�������,QGHHG��WKH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�VXFK�FODXVHV�W\SLFDOO\�GR�QR�PRUH�WKDQ�
UHVROYH�D�SDUWLFXODU�FRQIOLFW��DQG�WKDW�FRXUWV�VKRXOG�JHQHUDOO\�GUDZ�QR�IXUWKHU�LQIHUHQFH�IURP�WKH�
SUHVHQFH�RU�DEVHQFH�RI�VXFK�FODXVHV���See id.��,Q�WKH�)95$��WKH�³QRWZLWKVWDQGLQJ´�FODXVH�LQ�
�������D�����PHUHO\�PDNHV�H[SOLFLW�ZKDW�LV�DOUHDG\�LPSOLFLW���(YHQ�DEVHQW�WKDW�FODXVH��LW�ZRXOG�
KDYH�EHHQ�REYLRXV�WKDW�WKH�3UHVLGHQW�³PD\´�DSSRLQW�FHUWDLQ�DFWLQJ�RIILFLDOV�XQGHU�WKH�)95$�
QRWZLWKVWDQGLQJ�³PDQGDWRU\´�ODQJXDJH�SURYLGLQJ�WKDW�WKH�ILUVW�DVVLVWDQW�³VKDOO�SHUIRUP´�WKRVH�
VDPH�GXWLHV��
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3ULQFLSOHV�RI�6WDWXWRU\�&RQVWUXFWLRQ�

7KH�&RXUW�LV�DOVR�JXLGHG�E\�WKH�RSHUDWLRQ�RI�WZR�SULQFLSOHV�RI�VWDWXWRU\�FRQVWUXFWLRQ�LQ�

UHDFKLQJ�LWV�FRQFOXVLRQ���7KH�ILUVW�LV�WKH�KDUPRQLRXV�UHDGLQJ�FDQRQ���³>,@I�E\�DQ\�IDLU�FRXUVH�RI�

UHDVRQLQJ�WKH�WZR�>VWDWXWHV@�FDQ�EH�UHFRQFLOHG��ERWK�VKDOO�VWDQG�´��PLIVA, Inc. v. Mensing������

8�6�������������������DOWHUDWLRQV�LQ�RULJLQDO���TXRWLQJ�Ludlow’s Heirs v. Johnston����2KLR������

��������������,QGHHG��³ZKHQ�WZR�VWDWXWHV�DUH�FDSDEOH�RI�FRH[LVWHQFH��LW�LV�WKH�GXW\�RI�WKH�FRXUWV��

DEVHQW�D�FOHDUO\�H[SUHVVHG�FRQJUHVVLRQDO�LQWHQWLRQ�WR�WKH�FRQWUDU\��WR�UHJDUG�HDFK�DV�HIIHFWLYH�´��

Howard v. Pritzker������)��G�����������'�&��&LU���������TXRWLQJ�J.E.M. Ag Supply, Inc. v. 

Pioneer Hi-Bred Int’l, Inc.������8�6����������������������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����see 

also�Ill. Nat’l Guard v. FLRA������)��G�������������'�&��&LU���������³)DFHG��DV�ZH�DUH��ZLWK�

WZR�FRQIOLFWLQJ�VWDWXWHV��ZH�PXVW�GR�RXU�EHVW�WR�KDUPRQL]H�WKHP�´����$V�GHVFULEHG�DERYH��WKHVH�

VWDWXWHV�DUH�FDSDEOH�RI�FR�H[LVWHQFH��DQG�WKH�&RXUW¶V�LQWHUSUHWDWLRQ�UHQGHUV�HDFK�RI�WKHP�

HIIHFWLYH���0RUHRYHU��WKHUH�LV�QR�FOHDUO\�H[SUHVVHG�FRQJUHVVLRQDO�LQWHQW�IRU�'RGG�)UDQN�WR�

GLVSODFH�WKH�3UHVLGHQW¶V�DXWKRULW\�XQGHU�WKH�)95$���,Q�IDFW��ERWK�WKH�)95$¶V�H[FOXVLYLW\�

SURYLVLRQ�DQG�'RGG�)UDQN¶V�H[SUHVV�VWDWHPHQW�UHTXLUHPHQW�VWURQJO\�VXJJHVW�WKH�RSSRVLWH��

7KH�VHFRQG��UHODWHG�SULQFLSOH�LV�WKH�SUHVXPSWLRQ�DJDLQVW�LPSOLHG�UHSHDOV���(QJOLVK�

HIIHFWLYHO\�VHHNV�D�SDUWLDO�UHSHDO�RI�WKH�)95$��ZKLFK�E\�LWV�RZQ�WHUPV�DXWKRUL]HV�WKH�3UHVLGHQW�

WR�DSSRLQW�DQ�DFWLQJ�'LUHFWRU�RI�WKH�&)3%���6XFK�³µUHSHDOV�E\�LPSOLFDWLRQ�DUH�QRW�IDYRUHG¶�DQG�

ZLOO�QRW�EH�SUHVXPHG�XQOHVV�WKH�µLQWHQWLRQ�RI�WKH�OHJLVODWXUH�WR�UHSHDO�>LV@�FOHDU�DQG�PDQLIHVW�¶´��

Nat’l Ass’n of Home Builders v. Defs. of Wildlife������8�6�������������������DOWHUDWLRQ�LQ�

RULJLQDO���TXRWLQJ�Watt v. Alaska������8�6���������������������7KH\�DUH�QRW�WR�EH�LPSOLHG�XQOHVV�

WKH�ODWHU�HQDFWHG�VWDWXWH�³H[SUHVVO\�FRQWUDGLFW>V@�WKH�RULJLQDO�DFW´�RU�VXFK�DQ�LQIHUHQFH�³LV�

DEVROXWHO\�QHFHVVDU\�������LQ�RUGHU�WKDW�>WKH@�ZRUGV�>RI�WKH�ODWHU�VWDWXWH@�VKDOO�KDYH�DQ\�PHDQLQJ�DW�

Case 1:17-cv-02534-TJK   Document 47   Filed 01/10/18   Page 24 of 46



� � �

���

DOO�´��Id.��DOWHUDWLRQV�LQ�RULJLQDO���TXRWLQJ�Traynor v. Turnage������8�6���������������������³$Q�

LPSOLHG�UHSHDO�ZLOO�RQO\�EH�IRXQG�ZKHUH�SURYLVLRQV�LQ�WZR�VWDWXWHV�DUH�LQ�LUUHFRQFLODEOH�FRQIOLFW��

RU�ZKHUH�WKH�ODWWHU�$FW�FRYHUV�WKH�ZKROH�VXEMHFW�RI�WKH�HDUOLHU�RQH�DQG�LV�FOHDUO\�LQWHQGHG�DV�D�

VXEVWLWXWH�´��Id.�DW������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���TXRWLQJ�Branch v. Smith������8�6��

�����������������SOXUDOLW\�RSLQLRQ�����$JDLQ��DV�GHVFULEHG�DERYH��WKH�WZR�VWDWXWHV�DW�LVVXH�DUH�QRW�

LUUHFRQFLODEOH��DQG�WKH�WH[W�RI�'RGG�)UDQN�LV�GHYRLG�RI�DQ\�³FOHDU�DQG�PDQLIHVW´�LQWHQWLRQ�RQ�WKH�

SDUW�RI�&RQJUHVV�WR�SDUWLDOO\�UHSHDO�WKH�3UHVLGHQW¶V�DXWKRULW\�XQGHU�WKH�)95$���,QGHHG��WKH�

)95$¶V�H[FOXVLYLW\�SURYLVLRQ�DQG�'RGG�)UDQN¶V�H[SUHVV�VWDWHPHQW�UHTXLUHPHQW�VWURQJO\�VXJJHVW�

WKH�RSSRVLWH��

(QJOLVK�DUJXHV�WKDW�PHUHO\�DGGLQJ�WKH�&)3%�'LUHFWRU�DV�D�VSHFLILF�H[FHSWLRQ�WR�WKH�

)95$¶V�JHQHUDO�UXOH�GRHV�QRW�FRQVWLWXWH�DQ�LPSOLHG�UHSHDO���5HSO\�WR�'HI��2SS��DW�����%XW�DV�WKH�

6XSUHPH�&RXUW�KDV�H[SODLQHG��VKH�FDQQRW�DYRLG�WKH�SUHVXPSWLRQ�DJDLQVW�LPSOLHG�UHSHDOV�E\�

UHODEHOLQJ�D�SDUWLDO�UHSHDO�LQ�WKLV�PDQQHU���³,W�GRHV�QRW�PDWWHU�ZKHWKHU�WKLV�DOWHUDWLRQ�LV�

FKDUDFWHUL]HG�DV�DQ�DPHQGPHQW�RU�D�SDUWLDO�UHSHDO���(YHU\�DPHQGPHQW�RI�D�VWDWXWH�HIIHFWV�D�SDUWLDO�

UHSHDO�WR�WKH�H[WHQW�WKDW�WKH�QHZ�VWDWXWRU\�FRPPDQG�GLVSODFHV�HDUOLHU��LQFRQVLVWHQW�FRPPDQGV��

DQG�ZH�KDYH�UHSHDWHGO\�UHFRJQL]HG�WKDW�LPSOLHG�DPHQGPHQWV�DUH�QR�PRUH�IDYRUHG�

WKDQ�LPSOLHG�UHSHDOV�´��Nat’l Ass’n of Home Builders������8�6��DW�����Q�����³$�QHZ�VWDWXWH�ZLOO�

QRW�EH�UHDG�DV�ZKROO\�or even partially�DPHQGLQJ�D�SULRU�RQH�XQOHVV�WKHUH�H[LVWV�D�SRVLWLYH�

UHSXJQDQF\�EHWZHHQ�WKH�SURYLVLRQV�RI�WKH�QHZ�DQG�WKRVH�RI�WKH�ROG�WKDW�FDQQRW�EH�UHFRQFLOHG�´��

Id. �HPSKDVLV�DGGHG���TXRWLQJ�Reg’l Rail Reorg. Act Cases������8�6��������������������

(QJOLVK�DGYDQFHV�DGGLWLRQDO�DUJXPHQWV��EDVHG�RQ�RWKHU�SULQFLSOHV�RI�VWDWXWRU\�

LQWHUSUHWDWLRQ��ZK\�³VKDOO´�VKRXOG�EH�UHDG�DV�ZLWKRXW�TXDOLILFDWLRQ�LQ�WKLV�FRQWH[W���%XW�WKH\�DUH�

DOO�XQSHUVXDVLYH���6KH�FRQWHQGV�WKDW�WKLV�FDVH�LV�GLVWLQJXLVKHG�E\�WKH�IDFW�WKDW�WKH�³VKDOO´�LV�
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FRQWDLQHG�LQ�RQH�DFW�RI�&RQJUHVV�DQG�WKH�³PD\´�LV�FRQWDLQHG�LQ�D�VHSDUDWH�ODZ�WKDW�LV�ROGHU�DQG�

PRUH�JHQHUDO���See�0RW��DW��������,Q�VXSSRUW�RI�WKLV�FRQWHQWLRQ��VKH�LQYRNHV�WZR�ZHOO�HVWDEOLVKHG�

FDQRQV�RI�VWDWXWRU\�FRQVWUXFWLRQ��³UHFHQW�HQDFWPHQWV�VKRXOG�EH�IDYRUHG�RYHU�ROGHU�RQHV��DQG�

VSHFLILF�VWDWXWRU\�SURYLVLRQV�VKRXOG�SUHYDLO�RYHU�JHQHUDO�RQHV�´��Detweiler�����)��G�DW������see 

0RW��DW��������7KH�SUREOHP�IRU�(QJOLVK�LV�WKDW�³>W@KHVH�FDQRQV��ZKDWHYHU�WKHLU�FRPEDWLYH�SRZHU�

DJDLQVW�D�VWDWXWH¶V�SODLQ�PHDQLQJ��DUH�QRW�DSSURSULDWHO\�LQYRNHG�LQ�WKLV�FDVH��WKH\�DSSO\�RQO\�LQ�

WKH�IDFH�RI�µLUUHFRQFLODEO\�FRQIOLFWLQJ�VWDWXWHV�¶´�Detweiler� ���)��G DW������TXRWLQJ�Watt������

8�6��DW��������6WDWXWHV�DUH�³LUUHFRQFLODEO\�FRQIOLFWLQJ�ZKHUH�µWKHUH�LV�D�SRVLWLYH�UHSXJQDQF\�

EHWZHHQ�WKHP¶�RU�µWKH\�FDQQRW�PXWXDOO\�FRH[LVW�¶´��Howard������)��G�DW������TXRWLQJ�

Radzanower�v. Touche Ross & Co.,�����8�6���������������������%XW��DV�H[SODLQHG�DERYH��WKH�

'RGG�)UDQN�$FW�DQG�WKH�)95$�can�EH�UHFRQFLOHG��

0RUHRYHU��HYHQ�LI�WKHUH�ZHUH�DQ�LUUHFRQFLODEOH�FRQIOLFW��LW�LV�QRW�FOHDU�WKDW�'RGG�)UDQN�LV�

PRUH�³VSHFLILF´�WKDQ�WKH�)95$�DV�DSSOLHG�WR�WKHVH�IDFWV���1RWZLWKVWDQGLQJ�LWV�DSSOLFDWLRQ�WR�D�

EURDG�DUUD\�RI�([HFXWLYH�DJHQFLHV��WKH�)95$�H[SOLFLWO\�DSSOLHV�ZKHUH�D�3$6�RIILFH�EHFRPHV�

³YDFDQW´�EHFDXVH�WKH�RIILFHU�³UHVLJQV�´���8�6�&���������D�²WKH�SUHFLVH�VFHQDULR�DW�LVVXH�KHUH���

7KXV��WKH�)95$�LV�DUJXDEO\�PRUH�³VSHFLILF´�WKDQ�'RGG�)UDQN�ZLWK�UHVSHFW�WR�WKH�3UHVLGHQW¶V�

DXWKRULW\�WR�DSSRLQW�DQ�DFWLQJ�RIILFLDO�LQ�WKH�HYHQW�RI�D�YDFDQF\�GXH�WR�UHVLJQDWLRQ��HYHQ�WKRXJK�

'RGG�)UDQN�LV�VSHFLILF�WR�WKH�SRVLWLRQ�RI�WKH�&)3%¶V�'HSXW\�'LUHFWRU��

(QJOLVK�DOVR�WULHV�WR�GUDZ�D�GLVWLQFWLRQ�EHWZHHQ�'RGG�)UDQN�DQG�RWKHU�DFWLQJ�RIILFLDO�

VWDWXWHV�ZLWK�PDQGDWRU\��EXW�H[SUHVVO\�TXDOLILHG��ODQJXDJH�SURYLGLQJ�WKDW�RQH�RIILFLDO�³VKDOO´�

VHUYH�³XQOHVV�WKH�3UHVLGHQW�GHVLJQDWHV�DQRWKHU�RIILFHU´�WR�GR�VR���0RW��DW�����see, e.g.�����8�6�&��

������E������&RPPLVVLRQHU�RI�6RFLDO�6HFXULW\����6KH�FODLPV�WKDW�WKH�ODFN�RI�VXFK�DQ�H[SUHVV�

SURYLVR�LQ�'RGG�)UDQN�PHDQV�WKH�&RXUW�VKRXOG�QRW�LQIHU�RQH���0RW��DW������,Q�VXSSRUW�RI�WKLV�
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FODLP��VKH�UHOLHV�RQ�D�SOXUDOLW\�RSLQLRQ�VWDWLQJ�WKDW�WKH�SUHVHQFH�RI�DQ�H[SUHVV�H[FHSWLRQ�LQ�RQH�

VWDWXWH�³WHQGV�WR�UHIXWH�UDWKHU�WKDQ�VXSSRUW´�WKH�H[LVWHQFH�RI�VXFK�H[FHSWLRQV�LQ�RWKHU�VWDWXWHV���

Lukhard v. Reed������8�6�������������������SOXUDOLW\�RSLQLRQ����$�FDUHIXO�H[DPLQDWLRQ�RI�WKDW�

FDVH�VKRZV�WKH�LQILUPLW\�RI�KHU�DUJXPHQW��

7KH�SODLQWLIIV�LQ�Lukhard�DUJXHG�WKDW�SHUVRQDO�LQMXU\�DZDUGV�VKRXOG�QRW�FRQVWLWXWH�

³LQFRPH´�XQGHU�D�IHGHUDO�EHQHILWV�VWDWXWH��DQG�SRLQWHG�RXW�WKDW�FHUWDLQ�WD[�VWDWXWHV�H[SUHVVO\�

H[FOXGH�VXFK�DZDUGV�ZKHQ�GHILQLQJ�LQFRPH���See�id.�DW����������%XW�DV�WKH�SOXUDOLW\�REVHUYHG��WKH�

IDFW�WKDW�&RQJUHVV�KDG�IRXQG�LW�QHFHVVDU\�WR�H[FOXGH�SHUVRQDO�LQMXU\�DZDUGV�IURP�³LQFRPH´�LQ�

WKHVH�WD[�VWDWXWHV�DUJXDEO\�LPSOLHG�WKDW�³LQFRPH´�LQ�WKH�IHGHUDO�EHQHILWV�VWDWXWH��ZKLFK�GLG�QRW�

KDYH�VXFK�DQ�H[FOXVLRQ��PLJKW�LQFOXGH�VXFK�DZDUGV���Id. DW����������7KH�SOXUDOLW\��KRZHYHU��GLG�

QRW�DIILUPDWLYHO\�UHO\�RQ�WKDW�SRLQW�EHFDXVH��DV�LWV�ODQJXDJH��³WHQGV�WR�UHIXWH´��VXJJHVWV��DQ\�VXFK�

LQIHUHQFH�ZRXOG�EH�D�ZHDN�RQH���5DWKHU��WKH�SOXUDOLW\�ODUJHO\�UHVWHG�LWV�DQDO\VLV�RQ�WKH�SODLQ�

ODQJXDJH�RI�WKH�IHGHUDO�EHQHILWV�VWDWXWH�LWVHOI��DQG�FRQVLGHUHG�WKH�WD[�VWDWXWHV�RQO\�ZKHQ�

DGGUHVVLQJ�SODLQWLIIV¶�DUJXPHQWV���See�id.�DW���������

&RQFHGHGO\��WKH�'HSXW\�'LUHFWRU�SURYLVLRQ�GRHV�QRW�H[SUHVVO\�DXWKRUL]H�WKH�3UHVLGHQW�WR�

DSSRLQW�DQ�DFWLQJ�'LUHFWRU���%XW�LW�QHHG�QRW��EHFDXVH�RI�WKH�SUHVXPSWLRQ�DJDLQVW�LPSOLHG�UHSHDOV���

8QOLNH�LQ�Lukhard��WKH�LVVXH�LQ�WKLV�FDVH�LV�QRW�ZKHWKHU�WR�LPSRUW�DQ�H[FHSWLRQ�IURP�RQH��

LQDSSOLFDEOH�VWDWXWH�LQWR�DQRWKHU�VWDWXWH�WKDW�GRHV�DSSO\���,QVWHDG��WKH�LVVXH�LV�ZKHWKHU�'RGG�

)UDQN�GLVSODFHV�WKH�)95$¶V�SODLQ�ODQJXDJH���2QO\�D�³FOHDU�DQG�PDQLIHVW´�OHJLVODWLYH�LQWHQW�

ZRXOG�VXIILFH�WR�GR�VR���Nat’l Ass’n of Home Builders������8�6��DW������TXRWLQJ�Watt������8�6��DW�

�������$QG�VLPSO\�SXW��WKH�LQIHUHQFH�WKDW�(QJOLVK�DGYDQFHV�E\�FLWLQJ�Lukhard�LV�IDU�WRR�ZHDN�WR�

PHHW�WKDW�VWDQGDUG���)LQDOO\��WXUQLQJ�IURP�'RGG�)UDQN�WR�WKH�)95$��WKH�KROGLQJ�RI�Lukhard�

DIILUPDWLYHO\�ZRUNV�DJDLQVW�(QJOLVK���Lukhard�VXJJHVWV�WKDW�FRXUWV�VKRXOG�KHVLWDWH�WR�LQIHU�
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XQZULWWHQ�H[FHSWLRQV���%XW�(QJOLVK�VHHNV�WR�ILQG�VXFK�DQ�XQZULWWHQ�H[FHSWLRQ�LQ�WKH�)95$��i.e.��

WKDW�LW�GRHV�QRW�DSSO\�WR�WKH�&)3%�'LUHFWRU���HYHQ�WKRXJK�LW�DOUHDG\�FRQWDLQV�VHYHUDO�H[SUHVV�

H[FOXVLRQV�WKDW�UHPRYH�FHUWDLQ�RIILFHUV�IURP�LWV�FRYHUDJH���See���8�6�&��������F���&RQJUHVV�FRXOG�

HDVLO\�KDYH�DGGHG�WKH�&)3%¶V�'LUHFWRU�WR�WKDW�OLVW�RI�H[FOXVLRQV��EXW�LW�GLG�QRW�GR�VR��

(QJOLVK�DOVR�LQYRNHV�WKH�FDQRQ�DJDLQVW�VXSHUIOXLW\��ZKLFK�SURYLGHV�WKDW��³LI�SRVVLEOH��

HIIHFW�VKDOO�EH�JLYHQ�WR�HYHU\�FODXVH�DQG�SDUW�RI�D�VWDWXWH�´��RadLAX Gateway Hotel, LLC v. 

Amalg. Bank������8�6�������������������TXRWLQJ�D. Ginsberg & Sons, Inc. v. Popkin������8�6��

������������������see 0RW��DW������������0RUH�VSHFLILFDOO\��(QJOLVK�DUJXHV�WKDW�WKH�'HSXW\�

'LUHFWRU�SURYLVLRQ�ZRXOG�EH�D�³QHDU�QXOOLW\´�LI�WKH�)95$�DSSOLHV��3,�+U¶J�7U��DW�������������

EHFDXVH�WKH�)95$�DOUHDG\�SURYLGHV�WKDW�WKH�'HSXW\�'LUHFWRU²DV�³ILUVW�DVVLVWDQW´�WR�WKH�

'LUHFWRU²DXWRPDWLFDOO\�VWHSV�LQWR�KLV�VKRHV����8�6�&���������D�������%XW�WKLV�FDQRQ�GRHV�QRW�

KHOS�KHU�KHUH��

7KHUH�DUH�QXPHURXV�IXQFWLRQDO�GLIIHUHQFHV�EHWZHHQ�WKH�&)3%¶V�'HSXW\�'LUHFWRU�

SURYLVLRQ�DQG�WKH�)95$���)RU�H[DPSOH��'RGG�)UDQN�DOORZV�WKH�'HSXW\�'LUHFWRU�WR�VHUYH�DV�

DFWLQJ�'LUHFWRU�LQ�VLWXDWLRQV�ZKHUH�WKH�)95$�LWVHOI�ZRXOG�QRW�DXWKRUL]H�VXFK�VHUYLFH���7KH�

)95$�LPSRVHV�WLPH�OLPLWV�RQ�WKH�VHUYLFH�RI�WKH�³ILUVW�DVVLVWDQW�´�see�id.���������ZKHUHDV�'RGG�

)UDQN�GRHV�QRW�H[SUHVVO\�FRQWDLQ�VXFK�WLPH�OLPLWV��see����8�6�&���������E�������0RUHRYHU��'RGG�

)UDQN¶V�XVH�RI�WKH�SKUDVH�³DEVHQFH�RU�XQDYDLODELOLW\�´�id.��SHUPLWV�WKH�'HSXW\�'LUHFWRU�WR�VHUYH�DV�

DFWLQJ�'LUHFWRU�GXULQJ�WHPSRUDU\�DEVHQFHV�RI�WKH�'LUHFWRU�WKDW�WKH�)95$�GRHV�QRW�DSSHDU�WR�

FRYHU���See���8�6�&���������D���UHTXLULQJ�WKDW�WKH�RIILFLDO�WR�EH�UHSODFHG�EH�³XQDEOH�WR�SHUIRUP�

WKH�IXQFWLRQV�DQG�GXWLHV�RI�WKH�RIILFH´����/DVWO\��XQGHU�WKH�)95$��D�'HSXW\�'LUHFWRU�WKDW�KROGV�

WKDW�SRVLWLRQ�IRU�OHVV�WKDQ�QLQHW\�GD\V�SULRU�WR�D�YDFDQF\�LQ�WKH�GLUHFWRUVKLS��DQG�ZKR�LV�WKHQ�

QRPLQDWHG�E\�WKH�3UHVLGHQW�WR�WKDW�SHUPDQHQW�SRVW��FDQQRW�QRW�DFFHGH�WR�DFWLQJ�'LUHFWRU�����
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8�6�&���������E�����  7KHUH�LV�QR�H[SUHVV�EDU�WR�VXFK�VHUYLFH�XQGHU�WKH�'HSXW\�'LUHFWRU�

SURYLVLRQ�LQ�'RGG�)UDQN���)RU�DOO�WKHVH�UHDVRQV��HYHQ�LI�WKH�)95$�LV�DYDLODEOH�WR�WKH�3UHVLGHQW�

KHUH��WKH�'HSXW\�'LUHFWRU�SURYLVLRQ�LV�KDUGO\�D�QXOOLW\��

$OWKRXJK�WKH�&RXUW¶V�DQDO\VLV�GRHV�QRW�KLQJH�RQ�LW��D�ILQDO�SULQFLSOH�RI�VWDWXWRU\�

FRQVWUXFWLRQ²WKH�FDQRQ�RI�FRQVWLWXWLRQDO�DYRLGDQFH²�IXUWKHU�FRQILUPV�WKH�FRQFOXVLRQ�WKDW�

(QJOLVK¶V�SUHIHUUHG�FRQVWUXFWLRQ�RI�WKHVH�VWDWXWHV�LV�QRW�OLNHO\�WR�VXFFHHG���³>7@KH�FDQRQ�RI�

FRQVWLWXWLRQDO�DYRLGDQFH�UHTXLUHV�WKDW�LI�RQH�RI�WZR�OLQJXLVWLFDOO\�SHUPLVVLEOH�LQWHUSUHWDWLRQV�

UDLVHV�µVHULRXV�FRQVWLWXWLRQDO�SUREOHPV¶�DQG�WKH�RWKHU�GRHV�QRW��ZH�DUH�WR�FKRRVH�WKH�VHFRQG�

XQOHVV�LW�LV�µSODLQO\�FRQWUDU\�WR�WKH�LQWHQW�RI�&RQJUHVV�¶´��United States v. Cano-Flores������)��G�

��������'�&��&LU���������TXRWLQJ�Solid Waste Agency of N. Cook Cty. v. U.S. Army Corps of 

Eng’rs������8�6��������������������

8QGHU�WKH�&RQVWLWXWLRQ��WKH�3UHVLGHQW�PXVW�³WDNH�FDUH�WKDW�WKH�ODZV�EH�IDLWKIXOO\�

H[HFXWHG�´�8�6��&RQVW��DUW��,,�������DFURVV�WKH�HQWLUH�([HFXWLYH�%UDQFK²LQFOXGLQJ�³LQGHSHQGHQW´�

DJHQFLHV���See�Free Enter. Fund v. PCAOB������8�6�����������������������$�³NH\�PHDQV´�RI�

GRLQJ�VR�LV�³WKH�SRZHU�RI�DSSRLQWLQJ��RYHUVHHLQJ��DQG�FRQWUROOLQJ�WKRVH�ZKR�H[HFXWH�WKH�ODZV�´��

Id.�DW������TXRWLQJ���$QQDOV�RI�&RQJ��������������-��0DGLVRQ������

%XW�(QJOLVK¶V�LQWHUSUHWDWLRQ�RI�'RGG�)UDQN�SRWHQWLDOO\�LPSDLUV�WKH�3UHVLGHQW¶V�DELOLW\�WR�

IXOILOO�KLV�REOLJDWLRQV�XQGHU�WKH�7DNH�&DUH�&ODXVH���8QGHU�(QJOLVK¶V�WKHRU\��EHFDXVH�&RUGUD\�

LQVWDOOHG�KHU�DV�'HSXW\�'LUHFWRU��VKH�PXVW�UHPDLQ�DFWLQJ�'LUHFWRU²QR�PDWWHU�ZKRP�WKH�

3UHVLGHQW�ZRXOG�SUHIHU�LQ�WKDW�UROH²XQWLO�D�QHZ�SHUPDQHQW�'LUHFWRU�LV�DSSRLQWHG���$V�D�SUDFWLFDO�

PDWWHU��KHU�FODLP�WR�WKH�SRVLWLRQ�RI�DFWLQJ�'LUHFWRU�DVVXPHV�WKDW�WKH�3UHVLGHQW�PD\�RQO\�UHPRYH�

WKH�DFWLQJ�'LUHFWRU�IRU�FDXVH���See�3,�+U¶J�7U��DW���������������7KXV��XQGHU�(QJOLVK¶V�UHDGLQJ��WKH�

&)3%¶V�'LUHFWRU�KDV�XQFKHFNHG�DXWKRULW\�WR�GHFLGH�ZKR�ZLOO�LQKHULW�WKH�SRWHQW�UHJXODWRU\�DQG�
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HQIRUFHPHQW�SRZHUV�RI�WKDW�RIILFH��DV�ZHOO�DV�WKH�SULYLOHJH�RI�LQVXODWLRQ�IURP�GLUHFW�SUHVLGHQWLDO�

FRQWURO��LQ�WKH�HYHQW�KH�UHVLJQV���6XFK�DXWKRULW\�DSSHDUV�WR�ODFN�DQ\�SUHFHGHQW��HYHQ�DPRQJ�RWKHU�

LQGHSHQGHQW�DJHQFLHV���,QGHHG��DW�RUDO�DUJXPHQW��(QJOLVK�DFNQRZOHGJHG�WKDW�PHPEHUV�RI�WKH�

6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ��IRU�H[DPSOH��FDQQRW�QDPH�WKHLU�VXFFHVVRUV�LQ�WKLV�IDVKLRQ���

See�3,�+U¶J�7U��DW�������������

7KH�6XSUHPH�&RXUW�KDV��RI�FRXUVH��DOORZHG�&RQJUHVV�WR�OLPLW�WKH�3UHVLGHQW¶V�DELOLW\�WR�

UHPRYH²DQG�WKXV�WR�FRQWURO²WKH�([HFXWLYH�%UDQFK�RIILFLDOV�ZKR�OHDG�LQGHSHQGHQW�DJHQFLHV���

See�Free Enter. Fund������8�6��DW�������%XW�WKH�&RXUW�KDV�EOHVVHG�WKDW�SUDFWLFH�LQ�FDVHV�ZKHUH�

WKH�3UHVLGHQW�KDG�VRPH�VD\�LQ�DSSRLQWLQJ�WKHVH�RIILFLDOV�WR�HQVXUH�WKDW�WKH\�DUH�TXDOLILHG�WR�

IDLWKIXOO\�H[HFXWH�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV���See id.���$QG�LQ�Free Enterprise Fund��WKH�

6XSUHPH�&RXUW�KHOG�WKDW�WZR�OD\HUV�RI�³IRU�FDXVH´�UHPRYDO�SURWHFWLRQ�FDQQRW�VWDQG�EHWZHHQ�WKH�

3UHVLGHQW�DQG�RWKHU�([HFXWLYH�%UDQFK�RIILFHUV���See�����8�6��DW�������7KXV��LQ�JHQHUDO��LW�DSSHDUV�

�������������������������������������������������
��(QJOLVK�KDV�DVVHUWHG�RQO\�RQH�SUHFHGHQW�IRU�D�SRVLWLRQ�ZLWK�VXFK�DXWKRULW\��WKH�'LUHFWRU�RI�WKH�
)+)$��ZKLFK�ZDV�HVWDEOLVKHG�E\�WKH�+RXVLQJ�DQG�(FRQRPLF�5HFRYHU\�$FW�RI�������3XE��/��1R��
�������������6WDW����������������See�3,�+U¶J�7U��DW�����������%XW�WKDW�H[DPSOH�LV�LQDSSRVLWH���7KH�
)+)$�VWDWXWH²XQOLNH�'RGG�)UDQN¶V�'HSXW\�'LUHFWRU�SURYLVLRQ²JLYHV�WKH�President�WKH�SRZHU�
WR�FKRRVH�DQ�DFWLQJ�'LUHFWRU�IURP�DPRQJ�WKH�)+)$¶V�WKUHH�'HSXW\�'LUHFWRUV��HYHQ�LI�WKDW�FKRLFH�
LV�IDU�PRUH�FDELQHG�WKDQ�XQGHU�WKH�)95$����See����8�6�&���������I����$QG�D�VLQJOH�H[DPSOH�RQO\�
WZR�\HDUV�ROGHU�WKDQ�'RGG�)UDQN�GRHV�QRW�SURYLGH�PHDQLQJIXO�FRPIRUW�DERXW�DQ\�FRQVWLWXWLRQDO�
SUREOHPV���Cf. Noel Canning v. NLRB������6��&W���������������������³>:@KHQ�FRQVLGHUHG�
DJDLQVW�����\HDUV�RI�VHWWOHG�SUDFWLFH��ZH�UHJDUG�WKHVH�IHZ�VFDWWHUHG�H[DPSOHV�DV�DQRPDOLHV�´����7R�
WKH�H[WHQW�FRXUWV�KDYH�FRQVLGHUHG�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�)+)$�SURYLVLRQ��WKH\�KDYH�QRW�KDG�
WKH�RFFDVLRQ�WR�H[DPLQH�LWV�FRPSDWLELOLW\�ZLWK�WKH�7DNH�&DUH�&ODXVH���See, e.g.��FHFA v. UBS 
Americas Inc.������)��G������������G�&LU���������
�
��2QH�SRWHQWLDO�H[FHSWLRQ�LQYROYHV�LQIHULRU�RIILFHUV�DSSRLQWHG�E\�³FRXUWV�RI�ODZ´�SXUVXDQW�WR�D�
JUDQW�RI�FRQJUHVVLRQDO�DXWKRULW\���See�Morrison v. Olson������8�6�����������������������%XW�
Morrison�VXJJHVWHG�WKDW�VXFK�DSSRLQWPHQWV�ZRXOG�EH�LQDSSURSULDWH�LI�PDGH�WR�LQGHSHQGHQW�
DJHQFLHV��OLNH�WKH�&)3%��ZLWK�VXEMHFW�DUHD�H[SHUWLVH�RXWVLGH�WKH�UHDOP�RI�MXGLFLDO�H[SHULHQFH���
See�id.�DW�����Q������,Q�DQ\�HYHQW��WKDW�H[FHSWLRQ�KDV�QR�UHOHYDQFH�KHUH��EHFDXVH�&RQJUHVV�KDV�QRW�
DXWKRUL]HG�D�FRXUW�RI�ODZ�WR�DSSRLQW�WKH�DFWLQJ�'LUHFWRU���$QG�LW�LV�YHU\�GRXEWIXO�WKDW�WKH�&)3%�
'LUHFWRU�LV�DQ�LQIHULRU�RIILFHU���See�Edmond v. United States������8�6����������������������Ass’n 
of Am. Railroads v. U.S. Dep’t of Transp.������)��G������������'�&��&LU���������
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WKDW�RIILFHUV�ZKR�OHDG�LQGHSHQGHQW�HQIRUFHPHQW�DJHQFLHV�DQG�HQMR\�VXFK�UHPRYDO�SURWHFWLRQV�

FDQQRW�EH�DSSRLQWHG�ZLWKRXW�WKH�FRQVHQW�RI�HLWKHU�WKH�3UHVLGHQW�RU�DQRWKHU�RIILFLDO�ZKR�ODFNV�

WKRVH�SURWHFWLRQV²DQG�LV�WKHUHIRUH�GLUHFWO\�DFFRXQWDEOH�WR�WKH�3UHVLGHQW��

8QGHU�(QJOLVK¶V�LQWHUSUHWDWLRQ��KRZHYHU��&RUGUD\�FRXOG�KDYH�QDPHG�anyone�WKH�&)3%¶V�

'HSXW\�'LUHFWRU��DQG�WKH�3UHVLGHQW�ZRXOG�EH�YLUWXDOO\�SRZHUOHVV�WR�UHSODFH�WKDW�SHUVRQ�XSRQ�

DVFHQVLRQ�WR�DFWLQJ�'LUHFWRU²QR�PDWWHU�KRZ�XQTXDOLILHG�WKDW�SHUVRQ�PLJKW�EH���7KDW�DORQH�

WKUHDWHQV�WR�XQGHUPLQH�WKH�3UHVLGHQW¶V�DELOLW\�WR�IXOILOO�KLV�7DNH�&DUH�&ODXVH�REOLJDWLRQV���$QG�

WKLV�SUREOHP�LV�FRPSRXQGHG�E\�DQRWKHU�XQLTXH�IHDWXUH�RI�WKH�GLUHFWRUVKLS�RI�WKH�&)3%��LW�LV�

YHVWHG�ZLWK�XQLODWHUDO��XQFKHFNHG�FRQWURO�RYHU�WKH�&)3%¶V�VXEVWDQWLDO�UHJXODWRU\�DQG�

HQIRUFHPHQW�SRZHU���See����8�6�&����������E�����������D���PHH Corp. v. CFPB������)��G�������

����'�&��&LU���������vacated, reh’g en banc granted��1R�����������'�&��&LU��)HE��������������

$OPRVW�DOO�³LQGHSHQGHQW´�DJHQFLHV�ZLWK�EURDG�HQIRUFHPHQW�SRZHU�DUH�PXOWL�PHPEHU�ERDUGV��

ZKHUH�QR�VLQJOH�RIILFHU�KDV�VXFK�XQFKHFNHG�DXWKRULW\���See�PHH Corp.������)��G�DW��������

7KLV�SRWHQWLDO�LPSRVLWLRQ�RQ�WKH�3UHVLGHQW¶V�7DNH�&DUH�&ODXVH�UHVSRQVLELOLWLHV�PDWWHUV���

7KH�&RQVWLWXWLRQ¶V�VHSDUDWLRQ�RI�SRZHUV�LV�QRW�D�PHUH�DEVWUDFW�SULQFLSOH��EXW�D�SUDFWLFDO�PHDVXUH�

WKDW�LV�³FULWLFDO�WR�SUHVHUYLQJ�OLEHUW\�´�Free Enter. Fund������8�6��DW������TXRWLQJ�Bowsher v. 

Synar������8�6���������������������$V�WKH�6XSUHPH�&RXUW�H[SODLQHG�LQ�Free Enterprise Fund��

³WKH�SHRSOH�GR�QRW�YRWH�IRU�WKH�µ2IILFHUV�RI�WKH�8QLWHG�6WDWHV�¶´��Id.�DW���������TXRWLQJ�8�6��

&RQVW��DUW��,,�������FO�������7KH\�YRWH�IRU�WKH�3UHVLGHQW���$QG�WKH�SXEOLF�PXVW�EH�DEOH�WR�KROG�WKH�

3UHVLGHQW�DFFRXQWDEOH�IRU�KLV�7DNH�&DUH�&ODXVH�UHVSRQVLELOLWLHV�DFURVV�WKH�HQWLUH�([HFXWLYH�

%UDQFK���See�id.��FLWLQJ�7KH�)HGHUDOLVW�1R������$��+DPLOWRQ�����7KLV�LV�HVSHFLDOO\�WUXH�UHJDUGLQJ�

DQ�RIILFH�OLNH�WKH�&)3%�'LUHFWRU¶V��ZKLFK�LV�YHVWHG�ZLWK�XQLODWHUDO��XQFKHFNHG�DXWKRULW\�WR�EULQJ�

HQIRUFHPHQW�DFWLRQV²D�FRUH�H[HFXWLYH�SRZHU�ZLWK�GLUHFW�LPSOLFDWLRQV�IRU�LQGLYLGXDO�OLEHUW\��
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8OWLPDWHO\��WKH�&RXUW�QHHG�QRW�GHFLGH�ZKHWKHU�(QJOLVK¶V�LQWHUSUHWDWLRQ�RI�'RGG�)UDQN�

FRPSRUWV�ZLWK�WKH�&RQVWLWXWLRQ���7KH�&RXUW�QRWHV�RQO\�WKDW�LW�SRVHV�D�VHULRXV�FRQVWLWXWLRQDO�

SUREOHP��DQG�WKDW�WKH�FDQRQ�RI�FRQVWLWXWLRQDO�DYRLGDQFH�RSHUDWHV�WR�FRQILUP�D�FRQFOXVLRQ²WKDW�

WKH�)95$�LV�DYDLODEOH�WR�WKH�3UHVLGHQW²WKDW�ZRXOG�KDYH�RWKHUZLVH�EHHQ�FRPPDQGHG�E\�WKH�WH[W�

RI�WKH�VWDWXWHV�DQG�RWKHU�SULQFLSOHV�RI�VWDWXWRU\�FRQVWUXFWLRQ��

7KH�'RGG�)UDQN�$FW¶V�6WUXFWXUH�

(QJOLVK�DOVR�DUJXHV�WKDW�WKH�VWDWXWRU\�VFKHPH�RI�'RGG�)UDQN��ZKLFK�XQGHQLDEO\�FUHDWHG�

WKH�&)3%�DV�³DQ�LQGHSHQGHQW´�EXUHDX��UHTXLUHV�WKDW�KHU�LQWHUSUHWDWLRQ�RI�WKHVH�VWDWXWHV�FRQWUROV���

0RW��DW�����FLWLQJ����8�6�&���������D�����%XW�³>Y@DJXH�QRWLRQV�RI�D�VWDWXWH¶V�µEDVLF�SXUSRVH¶�DUH�

������LQDGHTXDWH�WR�RYHUFRPH�WKH�ZRUGV�RI�LWV�WH[W�UHJDUGLQJ�WKH�VSHFLILF�LVVXH�XQGHU�

FRQVLGHUDWLRQ�´��Montanile v. Bd. of Trs. of Nat’l Elevator Indus. Health Benefit Plan������6��&W��

�����������������TXRWLQJ�Mertens v. Hewitt Assocs.������8�6���������������������7KXV��KRVDQQDV�

WR�WKH�&)3%¶V�LQGHSHQGHQFH�FDQQRW�RYHUULGH�WKH�IRUFH�RI�WKH�VWDWXWH¶V�WH[W��LQWHUSUHWHG�LQ�OLJKW�RI�

WKH�SULQFLSOHV�RI�VWDWXWRU\�FRQVWUXFWLRQ���See United States ex rel. Totten v. Bombardier Corp.��

����)��G�����������'�&��&LU���������³7KH�WDVN�RI�VWDWXWRU\�LQWHUSUHWDWLRQ�FDQQRW�EH�UHGXFHG�WR�D�

PHFKDQLFDO�FKRLFH�LQ�ZKLFK�WKH�LQWHUSUHWDWLRQ�WKDW�ZRXOG�DGYDQFH�WKH�VWDWXWH¶V�JHQHUDO�SXUSRVHV�

WR�D�JUHDWHU�H[WHQW�PXVW�DOZD\V�SUHYDLO��������´����0RUHRYHU��WKH�YHU\�VDPH�VWDWXWRU\�SURYLVLRQ�VKH�

FLWHV�JRHV�RQ�WR�VWDWH�WKDW�³DOO�)HGHUDO�ODZV�GHDOLQJ�ZLWK�������RIILFHUV�������VKDOO�DSSO\�WR�WKH�

H[HUFLVH�RI�WKH�SRZHUV�RI�WKH�%XUHDX�´�����8�6�&���������D����$V�GLVFXVVHG�DERYH��WKH�)95$�LV�D�

IHGHUDO�ODZ�GHDOLQJ�ZLWK�RIILFHUV���See ��8�6�&����������HQWLWOHG�³$FWLQJ�RIILFHU´����7KXV��HYHQ�

WKH�VSHFLILF�SURYLVLRQ�RQ�ZKLFK�(QJOLVK�UHOLHV�GRHV�QRW�ZRUN�LQ�KHU�IDYRU��

,Q�DQ\�HYHQW��WKH�&)3%¶V�LQGHSHQGHQFH�KDUGO\�WXUQV�RQ�(QJOLVK¶V�SUHIHUUHG�VWDWXWRU\�

FRQVWUXFWLRQ�RI�WKH�'HSXW\�'LUHFWRU�SURYLVLRQ�LQ�'RGG�)UDQN���:KHWKHU�(QJOLVK�RU�0XOYDQH\�LV�
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HQWLWOHG�WR�EH�DFWLQJ�'LUHFWRU��WKH�&)3%�UHPDLQV�SDUW�RI�WKH�)HGHUDO�5HVHUYH�6\VWHP������8�6�&��

�������D����,WV�QHZ�'LUHFWRU��RQFH�DSSRLQWHG�E\�WKH�3UHVLGHQW�DQG�FRQILUPHG�E\�WKH�6HQDWH��ZLOO�

KDYH�IRU�FDXVH�UHPRYDO�SURWHFWLRQV��VXEMHFW�WR�WKH�RXWFRPH�RI�SHQGLQJ�OLWLJDWLRQ�DERXW�WKH�

FRQVWLWXWLRQDOLW\�RI�WKRVH�SURWHFWLRQV����See�id.��������E������supra�QRWH�����7KH�&)3%�ZLOO�

FRQWLQXH�WR�UHFHLYH�IXQGLQJ�IURP�WKH�)HGHUDO�5HVHUYH��LQVWHDG�RI�&RQJUHVV���See�id.��������D����

$QG�WKH�EDU�RQ�RWKHU�([HFXWLYH�%UDQFK�RIILFHUV�H[HUFLVLQJ�FRQWURO�RYHU�WKH�&)3%¶V�

FRPPXQLFDWLRQV�ZLWK�&RQJUHVV�DERXW�SRWHQWLDO�OHJLVODWLRQ�ZLOO�UHPDLQ�LQ�SODFH���See�id.�

�������F�������)LQDOO\��LW�LV�ZRUWK�QRWLQJ�WKDW��WR�WKH�H[WHQW�WKDW�0XOYDQH\¶V�DSSRLQWPHQW�DV�DFWLQJ�

'LUHFWRU�XQGHU�WKH�)95$�LPSDFWV�WKH�&)3%¶V�LQGHSHQGHQFH��WKH�GXUDWLRQ�RI�KLV�DSSRLQWPHQW²

XQOLNH�(QJOLVK¶V�XQGHU�'RGG�)UDQN²LV�WLPH�OLPLWHG���See���8�6�&����������

(QJOLVK�DOVR�FRQWHQGV�WKDW�KHU�LQGHSHQGHQW�VWUXFWXUH�DUJXPHQW�³LV�UHLQIRUFHG�E\�WKH�

6HQDWH¶V�DGYLFH�DQG�FRQVHQW�SRZHU�´��0RW��DW������$FFRUGLQJ�WR�(QJOLVK��LI�WKH�3UHVLGHQW�FDQ�

DSSRLQW�DQ�DFWLQJ�'LUHFWRU�WKURXJK�WKH�)95$��WKHQ�WKH�&)3%�FRXOG�EH�KHDGHG�³E\�DQ�$FWLQJ�

'LUHFWRU�KDQG�SLFNHG�E\�WKH�3UHVLGHQW�ZLWKRXW�WKH�FKHFN�RI�6HQDWH�FRQILUPDWLRQ�´��Id.��2I�FRXUVH��

WKHUH�LV�QRWKLQJ�XQXVXDO�DERXW�WKLV²LW�LV�SUHFLVHO\�ZKDW�KDSSHQV�ZKHQHYHU�D�3UHVLGHQW�FKRRVHV�

WR�QDPH�DQ�DFWLQJ�RIILFHU�XQGHU�WKH�)95$���0RUH�LPSRUWDQWO\��IUHH�VWDQGLQJ�SULQFLSOHV�DERXW�WKH�

6HQDWH¶V�DGYLFH�DQG�FRQVHQW�SRZHU�VD\�QRWKLQJ�DERXW�WKH�'RGG�)UDQN�$FW¶V�VSHFLILF�VWDWXWRU\�

VFKHPH���,Q�IDFW��LW�LV�WKH�)95$�WKDW�YLQGLFDWHV�WKH�6HQDWH¶V�DGYLFH�DQG�FRQVHQW�SRZHU�KHUH��DW�

OHDVW�WR�VRPH�H[WHQW��E\�OLPLWLQJ�WKH�SRRO�RI�FDQGLGDWHV�IURP�ZKLFK�WKH�3UHVLGHQW�PD\�VHOHFW�DQ�

DFWLQJ�'LUHFWRU�XQGHU��������D�����WR�WKRVH�ZKR�KDYH�DOUHDG\�EHHQ�FRQILUPHG�WR�D�3$6�RIILFH���

0XOYDQH\�KDV�EHHQ�FRQILUPHG�E\�WKH�6HQDWH�WR�VXFK�DQ�RIILFH��'LUHFWRU�RI�20%�������&RQJ��

5HF��6������GDLO\�HG��)HE��������������,Q�FRQWUDVW��WKH�DSSRLQWPHQW�PHFKDQLVP�LQ�WKH�&)3%¶V�

'HSXW\�'LUHFWRU�SURYLVLRQ�LQYROYHV�QR�UROH�IRU�WKH�6HQDWH�LQ�WKH�VHOHFWLRQ�RI�WKH�DFWLQJ�'LUHFWRU����
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/HJLVODWLYH�+LVWRU\�

(QJOLVK�DOVR�DWWHPSWV�WR�HQOLVW�WKH�VFDQW�OHJLVODWLYH�KLVWRU\�WR�KHU�FDXVH��EXW�LW�LV�RI�OLWWOH�

XVH���³>/@HJLVODWLYH�KLVWRU\�LV�������RIWHQ�PXUN\��DPELJXRXV��DQG�FRQWUDGLFWRU\�´��Exxon Mobil 

Corp. v. Allapattah Servs., Inc.������8�6��������������������,Q�IDFW��³>M@XGLFLDO�LQYHVWLJDWLRQ�RI�

OHJLVODWLYH�KLVWRU\�KDV�D�WHQGHQF\�WR�EHFRPH��WR�ERUURZ�-XGJH�/HYHQWKDO¶V�PHPRUDEOH�SKUDVH��DQ�

H[HUFLVH�LQ�µORRNLQJ�RYHU�D�FURZG�DQG�SLFNLQJ�RXW�\RXU�IULHQGV�¶´��Id. �FLWDWLRQ�RPLWWHG����³>7@KH�

DXWKRULWDWLYH�VWDWHPHQW�LV�WKH�VWDWXWRU\�WH[W��QRW�WKH�OHJLVODWLYH�KLVWRU\�RU�DQ\�RWKHU�H[WULQVLF�

PDWHULDO���([WULQVLF�PDWHULDOV�KDYH�D�UROH�LQ�VWDWXWRU\�LQWHUSUHWDWLRQ�RQO\�WR�WKH�H[WHQW�WKH\�VKHG�D�

UHOLDEOH�OLJKW�RQ�WKH�HQDFWLQJ�/HJLVODWXUH¶V�XQGHUVWDQGLQJ�RI�RWKHUZLVH�DPELJXRXV�WHUPV�´��Id.  

/HJLVODWLYH�KLVWRU\�PXVW�EH�³DQFKRUHG´�WR�WKH�VWDWXWRU\�WH[W�LQ�RUGHU�WR�VKHG�OLJKW�RQ�LW���Shannon 

v. United States������8�6�������������������

(QJOLVK�FLWHV�D�6HQDWH�&RPPLWWHH�5HSRUW�WKDW�GLVFXVVHV�DQ�HDUOLHU�YHUVLRQ�RI�WKH�)95$��

DV�ZHOO�DV�D�6HQDWRU¶V�IORRU�VWDWHPHQW��WR�VXJJHVW�WKDW�WKH�SXUSRVH�RI�WKH�)95$�LV�WR�SUHVHUYH�WKH�

6HQDWH¶V�DGYLFH�DQG�FRQVHQW�SRZHU���0RW��DW������see�6��5HS��1R����������������:/���������DW�

��������������&RQJ��5HF��������������������VWDWHPHQW�RI�6HQ��7KRPSVRQ����$V�D�UHVXOW��VKH�

DUJXHV��LW�³PXVW�EH�VWULFWO\�FRQVWUXHG�´�VR�DV�QRW�WR�DSSO\�WR�WKH�FLUFXPVWDQFHV�KHUH���0RW��DW����

3XWWLQJ�DVLGH�WKH�TXHVWLRQ�RI�WKH�YDOXH�RI�WKHVH�IRUPV�RI�OHJLVODWLYH�KLVWRU\�JHQHUDOO\��WKH�

SRLQW�IRU�ZKLFK�(QJOLVK�FLWHV�WKHP�LV�D�EDQDO�RQH�WKDW�GRHV�QRW�KHOS�KHU�FDXVH���,W�VHHPV�FOHDU�WKDW�

WKH�SXUSRVH�RI�WKH�)95$�ZDV�WR�SURWHFW�WKH�6HQDWH¶V�LQWHUHVWV�LQ�WKH�FRQILUPDWLRQ�SURFHVV���See�

SW Gen.������6��&W��DW�������%XW�(QJOLVK�RIIHUV�QR�ORJLF�RU�SUHFHGHQW�WR�H[SODLQ�ZK\�LW�IROORZV�

WKDW�WKH�)95$�PXVW�EH�³VWULFWO\�FRQVWUXHG�´��0RW��DW�����,Q�IDFW��DV�QRWHG�DERYH��LQWHUSUHWLQJ�WKH�

)95$�DV�DYDLODEOH�WR�WKH�3UHVLGHQW�XQGHU�WKHVH�FLUFXPVWDQFHV��ZKHUH�KLV�FKRLFH�IRU�DFWLQJ�

'LUHFWRU�LV�D�3$6�RIILFHU��DW�OHDVW�VRPHZKDW�IRUWLILHV�WKH�UROH�RI�WKH�6HQDWH���5HDGLQJ�LW�DV�

GLVSODFHG�E\�'RGG�)UDQN�OHDYHV�WKH�6HQDWH�ZLWK�QR�UROH�ZKDWVRHYHU�LQ�DSSURYLQJ�DQ�DFWLQJ�
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'LUHFWRU���6XFK�D�FRQVWUXFWLRQ�ZRXOG�KDUGO\�VHHP�WR�³UHLQIRUFH�&RQJUHVV¶V�FRQVWLWXWLRQDO�

SUHURJDWLYHV�´��0RW��DW����FLWLQJ�SW Gen.������6��&W��DW����������

(QJOLVK�DOVR�DUJXHV�WKDW�WKH�OHJLVODWLYH�KLVWRU\�RI�WKH�'RGG�)UDQN�$FW�VXSSRUWV�KHU�YLHZ���

0RW��DW���������6KH�SRLQWV�RXW�WKDW�DQ�HDUOLHU�YHUVLRQ�RI�'RGG�)UDQN�SURYLGHG�RQO\�IRU�D�'LUHFWRU�

SRVLWLRQ��DQG�QRW�D�'HSXW\�'LUHFWRU���DQG�VWDWHG�WKDW�LQ�WKH�HYHQW�RI�D�³>Y@DFDQF\�RU�GXULQJ�WKH�

DEVHQFH�RI�WKH�'LUHFWRU´�DQ�DFWLQJ�'LUHFWRU�³VKDOO�EH�DSSRLQWHG�LQ�WKH�PDQQHU�SURYLGHG´�E\�WKH�

)95$���See +�5�����������WK�&RQJ���������E�����%��L���HQJURVVHG�YHUVLRQ��'HF��������������,Q�

FRQWUDVW��WKH�HQDFWHG�ODZ�FUHDWHV�D�'HSXW\�'LUHFWRU�SRVLWLRQ�DQG�SURYLGHV�WKDW�KH�RU�VKH�³VKDOO�������

VHUYH�DV�DFWLQJ�'LUHFWRU�LQ�WKH�DEVHQFH�RU�XQDYDLODELOLW\�RI�WKH�'LUHFWRU�´�����8�6�&��

�������E������

(QJOLVK�DUJXHV�WKDW�WKH�RPLVVLRQ�RI�D�UHIHUHQFH�WR�WKH�)95$�LQ�WKH�HQDFWHG�YHUVLRQ�RI�

'RGG�)UDQN�VXJJHVWV�WKDW�&RQJUHVV�FRQVLGHUHG²DQG�UHMHFWHG²LWV�FRQWLQXHG�DYDLODELOLW\�WR�WKH�

3UHVLGHQW�KHUH���%XW�WKLV�RPLVVLRQ��ZLWKRXW�DQ\�H[SODQDWLRQ��LV�LQVXIILFLHQW�HYLGHQFH�WR�HVWDEOLVK�

WKDW�&RQJUHVV�LQWHQGHG�WR�VXSSODQW��QRW�VXSSOHPHQW��WKH�)95$���See Cheney R.R. Co. v. ICC��

����)��G���������'�&��&LU���������FRQFOXGLQJ�WKDW�WKH�RPLVVLRQ�RI�D�OHJLVODWLYH�SURYLVLRQ�WKDW�

³GURSSHG�RXW��ZLWKRXW�H[SODQDWLRQ��LQ�WKH�ILQDO�YHUVLRQ´�RI�D�ELOO�KDG�QR�LQWHUSUHWLYH�YDOXH���see 

also�Trailmobile Co. v. Whirls������8�6�����������������³>7@KH�PRVW�LPSRUWDQW�FRPPLWWHH�

FKDQJHV�UHOLHG�XSRQ�ZHUH�PDGH�ZLWKRXW�H[SODQDWLRQ���7KH�LQWHUSUHWDWLRQ�RI�VWDWXWHV�FDQQRW�

VDIHO\�EH�PDGH�WR�UHVW�XSRQ�PXWH�LQWHUPHGLDWH�OHJLVODWLYH�PDQHXYHUV�´��IRRWQRWH�RPLWWHG����

,Q�IDFW��&RQJUHVV�PD\�KDYH�GHFLGHG�WR�FUHDWH�D�'HSXW\�'LUHFWRU�SRVLWLRQ�LQ�WKH�ILQDO�ELOO�

IRU�DQ\�QXPEHU�RI�UHDVRQV���7KH�IDFW�WKDW�DQ�HDUOLHU�GUDIW�ELOO�FRQWDLQHG�ODQJXDJH�H[SOLFLWO\�

UHIHUULQJ�WR�D�³YDFDQF\´�WR�EH�ILOOHG�E\�WKH�)95$�WKDW�ZDV�UHPRYHG�LQ�WKH�ILQDO�YHUVLRQ�

GHPRQVWUDWHV�WKDW�WKLV�OHJLVODWLYH�KLVWRU\�GRHV�QRW�FOHDUO\�FXW�LQ�(QJOLVK¶V�IDYRU���,W�FRXOG�VKRZ�
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WKDW�&RQJUHVV�XQGHUVWRRG�'RGG�)UDQN¶V�H[SUHVV�VWDWHPHQW�UHTXLUHPHQW�DV�VXIILFLHQW�WR�LQYRNH�

WKH�)95$�LQ�WKLV�FRQWH[W��FKRVH�QRW�WR�H[HPSW�WKH�&)3%�IURP�WKH�)95$��DQG�FKRVH�QRW�WR�KDYH�

WKH�'HSXW\�'LUHFWRU�VHUYH�LQ�WKH�HYHQW�RI�D�YDFDQF\�UHVXOWLQJ�IURP�D�UHVLJQDWLRQ�H[FHSW�DV�

SURYLGHG�LQ�WKH�)95$���8OWLPDWHO\��³>H@YHQ�LI�>WKH�&RXUW@�ZHUH�LQFOLQHG�WR�ORRN�WR�OHJLVODWLYH�

KLVWRU\�IRU�JXLGDQFH�LQ�WKLV�FDVH��WKHUH�LV�OLWWOH�WKDW�LV�XVHIXO�KHUH�´��Pub. Citizen, Inc. v. Rubber 

Mfrs. Ass’n������)��G�����������'�&��&LU���������

,Q�OLJKW�RI�DOO�RI�WKH�DERYH��WKH�&RXUW�FRQFOXGHV�WKDW�(QJOLVK�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�

WKH�PHULWV�RI�KHU�FODLP�WKDW�'RGG�)UDQN¶V�'HSXW\�'LUHFWRU�SURYLVLRQ�GLVSODFHV�WKH�3UHVLGHQW¶V�

DELOLW\�WR�QDPH�DQ�DFWLQJ�'LUHFWRU�RI�WKH�&)3%�SXUVXDQW�WR�WKH�)95$���%DVHG�RQ�WKH�HQWLUH�WH[W�

RI�ERWK�VWDWXWHV�DQG�UHOHYDQW�SULQFLSOHV�RI�VWDWXWRU\�FRQVWUXFWLRQ��WKHLU�EHVW�UHDGLQJ�LV�WKDW�WKH�

)95$�UHPDLQV�DYDLODEOH�WR�WKH�3UHVLGHQW�KHUH��

� 7KH�3UHVLGHQW¶V�$ELOLW\�WR�$SSRLQW�0XOYDQH\�DV�WKH�&)3%¶V�$FWLQJ�
'LUHFWRU�

,Q�WKH�DOWHUQDWLYH��(QJOLVK�DUJXHV�WKDW�HYHQ�LI�WKH�)95$�JHQHUDOO\�SHUPLWV�WKH�3UHVLGHQW�

WR�DSSRLQW�DQ�DFWLQJ�'LUHFWRU�RI�WKH�&)3%��WKH�DSSRLQWPHQW�RI�0XOYDQH\�LQ�SDUWLFXODU�LV�XQODZIXO�

EHFDXVH�WKH�'RGG�)UDQN�$FW�HVWDEOLVKHG�DQ�³LQGHSHQGHQW´�&)3%��DQG�0XOYDQH\�LV�D�³:KLWH�

+RXVH�VWDIIHU´�ZKR�FRQWLQXHV�WR�VHUYH�DV�WKH�'LUHFWRU�RI�20%���0RW��DW���������7KLV�DUJXPHQW�LV�

FRPSOHWHO\�ZLWKRXW�VXSSRUW�LQ�WKH�WH[W�RI�'RGG�)UDQN��DQG�WKH�&RXUW�GHFOLQHV�WR�FUHDWH�VXFK�D�

UHVWULFWLRQ�RXW�RI�ZKROH�FORWK���6LPSO\�SXW��'RGG�)UDQN�GRHV�QRW�SURKLELW�WKH�'LUHFWRU�RI�20%�

IURP�DOVR�VHUYLQJ�DV�WKH�DFWLQJ�'LUHFWRU�RI�WKH�&)3%��

'RGG�)UDQN�VWDWHV�WKDW�³>W@KHUH�LV�HVWDEOLVKHG�LQ�WKH�)HGHUDO�5HVHUYH�6\VWHP��DQ�

LQGHSHQGHQW�EXUHDX�WR�EH�NQRZQ�DV�WKH�>&)3%@��ZKLFK�VKDOO�UHJXODWH�WKH�RIIHULQJ�DQG�SURYLVLRQ�

RI�FRQVXPHU�ILQDQFLDO�SURGXFWV�RU�VHUYLFHV�XQGHU�WKH�)HGHUDO�FRQVXPHU�ILQDQFLDO�ODZV�´�����

8�6�&���������D����(QJOLVK�DUJXHV�WKDW�DSSRLQWLQJ�³D�VWLOO�VHUYLQJ�:KLWH�+RXVH�VWDIIHU�WR�OHDG�WKH�
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&)3%�LV�D�EODWDQW�YLRODWLRQ�RI�&RQJUHVV¶V�PDQGDWH�WKDW�WKH�DJHQF\�EH�µLQGHSHQGHQW�¶´��0RW��DW�

�����%XW�WKH�WHUP�³LQGHSHQGHQW�EXUHDX�´�ZLWKRXW�PRUH��VD\V�QRWKLQJ�DERXW�ZKR�FDQ�VHUYH�DV�WKH�

&)3%¶V�DFWLQJ�'LUHFWRU��

(YHQ�DVVXPLQJ�WKH�EHQHILWV�RI�&RQJUHVV�KDYLQJ�JLYHQ�ILQDQFLDO�UHJXODWRU\�DJHQFLHV�

VLJQLILFDQW�LQGHSHQGHQFH��see�0RW��DW�����WKH�&RXUW�PXVW�³DSSO\�WKH�VWDWXWH�DV�LW�LV�ZULWWHQ²HYHQ�

LI�������VRPH�RWKHU�DSSURDFK�PLJKW�DFFRUG�ZLWK�JRRG�SROLF\�´��Loving������)��G�DW�������TXRWLQJ�

Burrage������6��&W��DW��������$V�H[SODLQHG�DERYH��WKH�&)3%�LV��RI�FRXUVH��LQGHSHQGHQW�LQ�WKH�

PDQ\�VSHFLILF�ZD\V�WKDW�'RGG�)UDQN�GLFWDWHV���%XW�WKH�&RXUW�PD\�QRW�LQYHQW�QHZ�DWH[WXDO�ZD\V�

IRU�LW�WR�EH�LQGHSHQGHQW���See Milner v. Dep’t of Navy������8�6�������������������UHMHFWLQJ�

LQWHUSUHWDWLRQ�WKDW�VXIIHUV�IURP�WKH�³SDWHQW�IODZ´�RI�EHLQJ�³GLVFRQQHFWHG�IURP´�WKH�WH[W�RI�WKH�

VWDWXWH���District of Columbia v. Dep’t of Labor������)��G�����������'�&��&LU���������³:H�DUH�

XQZLOOLQJ�WR�JUHHQ�OLJKW�VXFK�D�PDVVLYH��DWH[WXDO��DQG�DKLVWRULFDO�H[SDQVLRQ�RI�WKH�'DYLV�%DFRQ�

$FW�´���Loving������)��G�DW�������³7KH�,56�PD\�QRW�XQLODWHUDOO\�H[SDQG�LWV�DXWKRULW\�WKURXJK�

VXFK�DQ�H[SDQVLYH��DWH[WXDO��DQG�DKLVWRULFDO�UHDGLQJ�RI�6HFWLRQ�����´���U.S. Dep’t of the Treasury 

IRS Office of Chief Counsel Wash. D.C. v. FLRA������)��G���������'�&��&LU���������³>:@KDWHYHU�

WKH�YDOLGLW\�RI�WKH�$XWKRULW\¶V�SROLF\�UDWLRQDOH��LW�KDV�IDLOHG�WR�MXVWLI\�LWV�DWH[WXDO�FRQVWUXFWLRQ�RI�

VHFWLRQ������E�����´���

7KLV�FRQFOXVLRQ�LV�UHLQIRUFHG�E\�WKH�IDFW�WKDW�'RGG�)UDQN�does�VSHDN�WR�WKH�OLPLWDWLRQV�RQ�

ZKR�FDQ�VHUYH�DV�DFWLQJ�'LUHFWRU���6HFWLRQ������G���HQWLWOHG�³6HUYLFH�UHVWULFWLRQ�´�SURYLGHV�WKDW�

³>Q@R�'LUHFWRU�RU�'HSXW\�'LUHFWRU�PD\�KROG�DQ\�RIILFH��SRVLWLRQ��RU�HPSOR\PHQW�LQ�DQ\�)HGHUDO�

UHVHUYH�EDQN��)HGHUDO�KRPH�ORDQ�EDQN��FRYHUHG�SHUVRQ��RU�VHUYLFH�SURYLGHU�GXULQJ�WKH�SHULRG�RI�

VHUYLFH�RI�VXFK�SHUVRQ�DV�'LUHFWRU�RU�'HSXW\�'LUHFWRU�´�����8�6�&���������G����7KXV��ZKHQ�

GUDIWLQJ�'RGG�)UDQN��&RQJUHVV�FRQVLGHUHG�UHVWULFWLRQV�RQ�ZKR�FRXOG�VHUYH�DV�WKH�'LUHFWRU�DQG�
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'HSXW\�'LUHFWRU���7KH�IDFW�WKDW�LW�GLG�QRW�LQFOXGH�³VWLOO�VHUYLQJ�:KLWH�+RXVH�VWDIIHUV�´�DV�(QJOLVK�

FKDUDFWHUL]HV�0XOYDQH\��0RW��DW�����PDNHV�DOO�WKH�PRUH�FOHDU�WKDW�WKH�&RXUW�LV�QRW�DW�OLEHUW\�WR�

UHDG�D�QHZ�H[FHSWLRQ�LQWR�WKH�VWDWXWH���See United States v. Johnson������8�6��������������� 

�³:KHQ�&RQJUHVV�SURYLGHV�H[FHSWLRQV�LQ�D�VWDWXWH��LW�GRHV�QRW�IROORZ�WKDW�FRXUWV�KDYH�DXWKRULW\�WR�

FUHDWH�RWKHUV�´���Detweiler�����)��G�DW������³:KHUH�D�VWDWXWH�FRQWDLQV�H[SOLFLW�H[FHSWLRQV��WKH�

FRXUWV�DUH�UHOXFWDQW�WR�ILQG�RWKHU�LPSOLFLW�H[FHSWLRQV�´���

(QJOLVK�DOVR�DUJXHV�WKDW�DSSRLQWPHQW�RI�0XOYDQH\�ZRXOG�EH�SDUWLFXODUO\�LQDSSURSULDWH�

EHFDXVH�WKH�&)3%�DQG�WKH�)',&�DUH�LQWHQGHG�WR�EH�LQGHSHQGHQW�IURP�20%���0RW��DW���������%XW�

DJDLQ��WKH�VWDWXWRU\�SURYLVLRQV�VKH�SRLQWV�WR�FRPSHO�QR�VXFK�FRQFOXVLRQ���'RGG�)UDQN�PHUHO\�

VWDWHV�WKDW�����WKH�&)3%�GLUHFWRU�³VKDOO�SURYLGH´�WKH�20%�'LUHFWRU�FRSLHV�RI�WKH�%XUHDX¶V�

ILQDQFLDO�RSHUDWLQJ�SODQV��IRUHFDVWV��DQG�TXDUWHUO\�UHSRUWV�����8�6�&���������D�����$���DQG�����WKLV�

UHTXLUHPHQW�VKDOO�QRW�EH�FRQVWUXHG�DV�DQ�³REOLJDWLRQ´�WR�FRQVXOW�ZLWK�RU�REWDLQ�DSSURYDO�IURP�WKH�

20%�'LUHFWRU�IRU�³DQ\�UHSRUW��SODQ��IRUHFDVW�������RU�DQ\�MXULVGLFWLRQ�RU�RYHUVLJKW�RYHU�WKH�DIIDLUV�

RU�RSHUDWLRQV�RI�WKH�%XUHDX�´�id �������D�����(����6LPLODUO\��WKH�ODZV�JRYHUQLQJ�WKH�)',&�

GLVFODLP�DQ\�FRQVXOWDWLRQ�REOLJDWLRQ���Id. �������F�������7KH�IDFW�WKDW�WKH�&)3%�'LUHFWRU�LV�

UHTXLUHG�WR�SURYLGH�ILQDQFLDO�LQIRUPDWLRQ�WR�WKH�20%�'LUHFWRU�DQG�QHHG�QRW��EXW�DSSDUHQWO\�VWLOO�

FDQ� FRQVXOW�ZLWK�KLP�RU�KHU�KDUGO\�FUHDWHV�D�³ZDOO�RI�VHSDUDWLRQ´�EHWZHHQ�WKH�&)3%�DQG�20%���

0RW��DW������0RUH�LPSRUWDQWO\��WKHVH�VWDWXWHV�VD\�QRWKLQJ�DERXW�ZKR�FDQ�VHUYH�DV�DFWLQJ�'LUHFWRU�

RI�WKH�&)3%���$JDLQ��WKH�&RXUW�GHFOLQHV�WR�UHDG�VXFK�D�OLPLWDWLRQ�LQWR�WKH�WH[W��

,Q�VXPPDU\��WKHUH�LV�QRWKLQJ�LQ�'RGG�)UDQN¶V�WH[W�WKDW�GLVTXDOLILHV�0XOYDQH\�IURP�

VHUYLQJ�DV�WKH�&)3%¶V�DFWLQJ�'LUHFWRU�XQGHU���8�6�&���������D�����RQ�WKH�EDVLV�RI�KLV�VHUYLFH�DV�

20%�'LUHFWRU���7R�WKH�FRQWUDU\��0XOYDQH\�ZDV�D�YDOLG�VHOHFWLRQ�IRU�WKH�3UHVLGHQW�XQGHU�WKH�

)95$�because�KH�ZDV�SUHYLRXVO\�FRQILUPHG�E\�WKH�6HQDWH�WR�VHUYH�LQ�WKDW�UROH�������&RQJ��5HF��
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6������GDLO\�HG��)HE��������������7KHUHIRUH��WKH�&RXUW�FDQQRW�FRQFOXGH�WKDW�(QJOLVK�LV�OLNHO\�WR�

SUHYDLO�RQ�WKLV�DOWHUQDWLYH�DUJXPHQW��HLWKHU���)RU�DOO�WKH�UHDVRQV�GHVFULEHG�DERYH��WKH�&RXUW�

FRQFOXGHV�WKDW�(QJOLVK�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV����7KLV�LV��VWDQGLQJ�DORQH��VXIILFLHQW�

WR�GHQ\�KHU�PRWLRQ���See�Standing Rock������)��6XSS���G�DW�����FLWLQJ�Ark. Dairy, ����)��G�DW�

�������1RQHWKHOHVV��WKH�&RXUW�SURFHHGV�WR�DQDO\]H�WKH�UHPDLQLQJ�IDFWRUV�EHORZ����

%�� ,UUHSDUDEOH�+DUP�

7KH�LUUHSDUDEOH�LQMXU\�UHTXLUHPHQW�VHWV�D�³YHU\�KLJK�EDU´�IRU�D�PRYDQW�VHHNLQJ�D�

SUHOLPLQDU\�LQMXQFWLRQ���Coal. for Common Sense in Gov’t Procurement v. United States������)��

6XSS���G�����������'�'�&���������see also Save Jobs USA v. U.S. Dep’t of Homeland Sec�������

)��6XSS���G�����������'�'�&����������7R�EH�HQWLWOHG�WR�VXFK�UHOLHI��D�SODLQWLII�PXVW�VKRZ�LQMXU\�

WKDW�LV�³FHUWDLQ��JUHDW��DFWXDO��DQG�LPPLQHQW�´��Mylan Labs. Ltd. v. FDA������)��6XSS���G������

�����'�'�&���������FLWLQJ�Wis. Gas Co. v. FERC������)��G�����������'�&��&LU�����������,QGHHG��

WKH�PRYLQJ�SDUW\�PXVW�VKRZ�WKDW�WKH�SXUSRUWHG�LQMXU\�³LV�RI�VXFK�LPPLQHQFH�WKDW�WKHUH�LV�D�µFOHDU�

DQG�SUHVHQW¶�QHHG�IRU�HTXLWDEOH�UHOLHI�WR�SUHYHQW�LUUHSDUDEOH�KDUP�´��Chaplaincy������)��G�DW�����

�HPSKDVLV�RPLWWHG���TXRWLQJ�Wis. Gas Co.������)��G�DW��������$QG�WKH�KDUP�PXVW�EH�³EH\RQG�

UHPHGLDWLRQ�´��Id.��7KH�DYDLODELOLW\�RI�³DGHTXDWH�FRPSHQVDWRU\�RU�RWKHU�FRUUHFWLYH�UHOLHI��������LQ�

WKH�RUGLQDU\�FRXUVH�RI�OLWLJDWLRQ�ZHLJKV�KHDYLO\�DJDLQVW�D�FODLP�RI�LUUHSDUDEOH�KDUP�´��Guttenberg 

v. Emery�����)��6XSS���G����������'�'�&���������TXRWLQJ�Wis. Gas Co.������)��G�DW��������

�������������������������������������������������
��'HIHQGDQWV�DOVR�DUJXH�WKDW�(QJOLVK�IDLOV�WR�DVVHUW�D�YDOLG�FDXVH�RI�DFWLRQ���'HI��2SS��DW���������
,Q�GRLQJ�VR��WKH\�UHO\�RQ�'�&��&LUFXLW�FDVHV�GLVFXVVLQJ�WKH�³GH�IDFWR�RIILFHU´�GRFWULQH���
7UDGLWLRQDOO\��WKDW�GRFWULQH�KDV�KHOG�WKDW�FRXUWV�FRXOG�KHDU�RQO\�³GLUHFW´�DWWDFNV�RQ�D�SXEOLF�
RIILFHU¶V�DSSRLQWPHQW��DQG�WKDW�VXFK�DWWDFNV�FRXOG�EH�EURXJKW�RQO\�E\�VHHNLQJ�D�³ZULW�RI�TXR�
ZDUUDQWR�´�D�FRPPRQ�ODZ�UHPHG\�WKDW�UHPDLQV�FRGLILHG�XQGHU�'�&��&RGH������������WR����
�������See SW Gen.������)��G�DW������7KH�&RXUW�QHHG�QRW�GHFLGH�ZKHWKHU�(QJOLVK�KDV�IDLOHG�WR�
VWDWH�D�FODLP�RQ�WKHVH�JURXQGV��EHFDXVH�VKH�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��
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)RU�SXUSRVHV�RI�WKH�LUUHSDUDEOH�KDUP�DQDO\VLV��(QJOLVK�DUJXHV�WKDW�Chaplaincy�UHTXLUHV�

WKLV�&RXUW�WR�³DVVXPH>@��ZLWKRXW�GHFLGLQJ��WKDW�WKH�PRYDQW�KDV�GHPRQVWUDWHG�D�OLNHOLKRRG�WKDW�WKH�

QRQ�PRYDQW¶V�FRQGXFW�YLRODWHV�WKH�ODZ�´�DQG�H[DPLQH�RQO\�³ZKHWKHU�WKDW�YLRODWLRQ��LI�WUXH��

LQIOLFWV�LUUHPHGLDEOH�LQMXU\�´��Chaplaincy, ����)��G�DW������0RW��DW������%XW�LW�LV�QRW�DW�DOO�FOHDU�

WKDW�WKLV�ODQJXDJH�FRQWUROV�WKH�&RXUW¶V�GHFLVLRQ�KHUH���'HIHQGDQWV�DUJXH�WKDW�LW�VKRXOG�EH�

XQGHUVWRRG�DV�OLPLWHG�WR�WKDW�FDVH��RU�DW�OHDVW�WR�WKH�(VWDEOLVKPHQW�&ODXVH�FRQWH[W���See�3,�+U¶J�

7U��DW�����������,QGHHG��HYHQ�DIWHU�Chaplaincy��FRXUWV�KDYH�KHOG�WKDW�WKH�SUHVHQFH�RI�LUUHSDUDEOH�

KDUP�FDQ�GHSHQG�RQ�ZKHWKHU�WKH�PRYDQW�LV�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV���See, e.g.� 

Archdiocese of Wash. v. Wash. Metro. Area Transit Auth.��1R�����������$%-��������:/�

���������DW�����'�'�&��'HF������������³>3ODLQWLII¶V@�������LUUHSDUDEOH�KDUP�DUJXPHQW�ULVHV�DQG�

IDOOV�ZLWK�LWV�PHULWV�DUJXPHQWV���6LQFH�WKH�&RXUW�KDV�FRQFOXGHG�WKDW�SODLQWLII¶V�FRQVWLWXWLRQDO�DQG�

VWDWXWRU\�ULJKWV�KDYH�QRW�EHHQ�YLRODWHG��SODLQWLII�KDV�IDLOHG�WR�GHPRQVWUDWH�WKDW�LW�ZRXOG�VXIIHU�

LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�RI�UHOLHI�´���Pulphus v. Ayers������)��6XSS���G�����������'�'�&��

�������Judicial Watch, Inc. v. Dep’t of Commerce������)��6XSS���G������������'�'�&����������

*LYHQ�WKDW�(QJOLVK�KDV�QRW�GHPRQVWUDWHG�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��WKLV�DSSURDFK�

ZRXOG�GRRP�KHU�LUUHSDUDEOH�KDUP�DUJXPHQW�IURP�WKH�VWDUW���1RQHWKHOHVV��HYHQ�LI�WKH�&RXUW�PXVW�

DVVXPH�WKDW�VKH�LV�FRUUHFW�RQ�WKH�PHULWV�XQGHU�Chaplaincy��VKH�FDQQRW�VKRZ�LUUHSDUDEOH�KDUP��

(QJOLVK�GRHV�QRW�JURXQG�KHU�FODLP�RI�LUUHSDUDEOH�KDUP�LQ�WKH�OLQH�RI�FDVHV�WKDW�GHVFULEH�

WKH�FRQWRXUV�RI�VXFK�KDUP�LQ�W\SLFDO�HPSOR\PHQW�FDVHV��QRU�FRXOG�VKH���7KH�6XSUHPH�&RXUW�KDV�

KHOG�WKDW�RQO\�LQ�D�³JHQXLQHO\�H[WUDRUGLQDU\�VLWXDWLRQ´�ZLOO�ORVV�RI�D�MRE�FRQVWLWXWH�DQ�LUUHSDUDEOH�

LQMXU\���Sampson������8�6��DW����Q�����see also Farris v. Rice������)��6XSS���G���������'�'�&��

�������³>&@DVHV�DUH�OHJLRQ�KROGLQJ�WKDW�ORVV�RI�HPSOR\PHQW�GRHV�QRW�FRQVWLWXWH�LUUHSDUDEOH�

LQMXU\�´���FROOHFWLQJ�FDVHV����7KDW�LV�SDUWLFXODUO\�WUXH�LQ�FDVHV�LQYROYLQJ�JRYHUQPHQW�HPSOR\PHQW���
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Sampson������8�6��DW�����³>3ODLQWLII@�DW�WKH�YHU\�OHDVW�PXVW�PDNH�D�VKRZLQJ�RI�LUUHSDUDEOH�LQMXU\�

VXIILFLHQW�LQ�NLQG�DQG�GHJUHH�WR�RYHUULGH�WKHVH�IDFWRUV�FXWWLQJ�DJDLQVW�WKH�JHQHUDO�DYDLODELOLW\�RI�

SUHOLPLQDU\�LQMXQFWLRQV�LQ�*RYHUQPHQW�SHUVRQQHO�FDVHV�´����$�ORVV�RI�LQFRPH�RU�UHSXWDWLRQDO�

GDPDJH�³IDOOV�IDU�VKRUW´�RI�EHLQJ�VXFK�D�VLWXDWLRQ���Id.�DW������

1HYHUWKHOHVV��³FDVHV�PD\�DULVH�LQ�ZKLFK�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�DQ�HPSOR\HH¶V�

GLVFKDUJH��WRJHWKHU�ZLWK�WKH�UHVXOWDQW�HIIHFW�RQ�WKH�HPSOR\HH��PD\�VR�IDU�GHSDUW�IURP�WKH�QRUPDO�

VLWXDWLRQ�WKDW�LUUHSDUDEOH�LQMXU\�PLJKW�EH�IRXQG�´��Id.�DW����Q������%XW�WKLV�LV�QRW�VXFK�D�FDVH���

(QJOLVK�KDV�QRW�DOOHJHG�WKDW�VKH�LV�OLNHO\�WR�EH�GLVFKDUJHG�IURP�KHU�MRE�DV�WKH�&)3%¶V�'HSXW\�

'LUHFWRU��DQG�GXULQJ�0XOYDQH\¶V�SUHVV�URXQGWDEOH�LQ�'HFHPEHU��KH�VWDWHG�WKDW�KH�ZDV�QRW�

FRQVLGHULQJ�WHUPLQDWLQJ�KHU���See�(&)�1R�������DW�����,QGHHG��LW�LV�WHOOLQJ�WKDW�(QJOLVK�VXEPLWWHG�D�

GHFODUDWLRQ�LQ�VXSSRUW�RI�KHU�PRWLRQ��EXW�VKH�LQFOXGHV�QR�IDFWXDO�DOOHJDWLRQV�DERXW�DQ\�KDUP�WKDW�

VKH�KDV�VXIIHUHG�DV�D�UHVXOW�RI�WKH�HYHQWV�DW�LVVXH�KHUH���See�(QJOLVK�'HFO��

,QVWHDG��(QJOLVK�EDVHV�KHU�DOOHJHG�LQMXU\�VROHO\�RQ�³WKH�ORVV�RI�D�µVWDWXWRU\�ULJKW�WR�

IXQFWLRQ¶�LQ�D�SRVLWLRQ�GLUHFWO\�UHODWHG�WR�D�IHGHUDO�DJHQF\¶V�µDELOLW\�WR�IXOILOO�LWV�PDQGDWH�¶´��0RW��

DW�����TXRWLQJ�Berry v. Reagan��1R����������������:/������DW����'�'�&��1RY���������������,Q�

Berry��3UHVLGHQW�&DUWHU�KDG�DSSRLQWHG�WKH�SODLQWLIIV��ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�6HQDWH��WR�

WKH�&RPPLVVLRQ�RQ�&LYLO�5LJKWV��������:/������DW�����%\�VWDWXWH��WKDW�ERG\�GLG�QRW�KDYH�D�IL[HG�

WHUP�IRU�PHPEHUV��LW�H[SLUHG����GD\V�DIWHU�WKH�GDWH�HVWDEOLVKHG�IRU�VXEPLVVLRQ�RI�LWV�ILQDO�UHSRUW��

6HSWHPEHU���������²D�GHDGOLQH�WKH�FRPPLVVLRQ�DSSDUHQWO\�GLG�QRW�PHHW��OHDYLQJ�LW�VFUDPEOLQJ�

WR�ILQLVK�WKH�UHSRUW�EHIRUH�LW�GLVVROYHG�RQ�1RYHPEHU������Id.�DW���	�Q��������3UHVLGHQW�5HDJDQ�

ILUHG�WKH�SODLQWLIIV�EHIRUH�WKH�FRPPLVVLRQ�VXEPLWWHG�LWV�UHSRUW��DQG�WKH\�EURXJKW�VXLW���Id.�DW�����

$IWHU�FRQFOXGLQJ�WKH�SODLQWLIIV�ZHUH�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��WKH�Berry FRXUW�IRXQG�WKDW�

WKH\�KDG�HVWDEOLVKHG�LUUHSDUDEOH�LQMXU\�WR�³WKHLU�VWDWXWRU\�ULJKW�WR�IXQFWLRQ�DV�&RPPLVVLRQHUV�´�
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UHDVRQLQJ�WKDW�³>W@KH�LUUHSDUDEOH�QDWXUH�RI�WKLV�LQMXU\�LV�HYLGHQW�E\�WKH�REYLRXVO\�GLVUXSWLYH�HIIHFW�

WKH�denial�RI�SUHOLPLQDU\�UHOLHI�ZLOO�OLNHO\�KDYH�RQ�WKH�&RPPLVVLRQ¶V�ILQDO�DFWLYLWLHV´�DQG�WKDW�

³WKH�&RPPLVVLRQ¶V�DELOLW\�WR�IXOILOO�LWV�PDQGDWH�LV�GLVUXSWHG�E\�SODLQWLIIV>¶@�UHPRYDO�IRU�WKH�

&RPPLVVLRQ�LV�OHIW�ZLWKRXW�D�TXRUXP�´��Id.�DW����HPSKDVLV�LQ�RULJLQDO����%XW�HYHQ�Berry��D�FDVH�

WKDW�LV�QRW�ELQGLQJ�RQ�WKLV�&RXUW��GRHV�QRW�SURYLGH�(QJOLVK�D�EDVLV�WR�DUJXH�WKDW�VKH�ZLOO�OLNHO\�

VXIIHU�LUUHSDUDEOH�KDUP�KHUH���

)LUVW��WKH�FRXUW�LQ�Berry�DSSHDUV�WR�KDYH�FRQVLGHUHG�DOOHJHG�LQMXU\�WR�WKH�FRPPLVVLRQ�DV�

RQH�DQG�WKH�VDPH�DV�DOOHJHG�LQMXU\�WR�WKH�SODLQWLII�FRPPLVVLRQHUV���%XW�LQ�WKDW�FDVH��GHQLDO�RI�WKH�

SODLQWLIIV¶�UHTXHVWHG�LQMXQFWLRQ�ZRXOG�KDYH�VKXW�GRZQ�WKH�FRPPLVVLRQ�ZLWKRXW�LW�KDYLQJ�IXOILOOHG�

LWV�PDQGDWH�E\�LVVXLQJ�LWV�ILQDO�UHSRUW���(YHQ�DVVXPLQJ�VKH�LV�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��

(QJOLVK�DQG�WKH�&)3%�DUH�QRW�VLPLODUO\�VLWXDWHG�KHUH���7KH�&)3%�LV�QRW�DQG�ZLOO�QRW�EH�VKXWWHUHG��

LW�FRQWLQXHV�WR�RSHUDWH�ZLWK�0XOYDQH\�IXQFWLRQLQJ�DV�DFWLQJ�'LUHFWRU���0RUHRYHU��0XOYDQH\�LV�

GRLQJ�VR�ZLWK�WKH�EDFNLQJ�RI�WKH�&)3%¶V�*HQHUDO�&RXQVHO�DQG�VHQLRU�PDQDJHPHQW���1R�GRXEW��

WKHUH�FRXOG�EH�KDUP�VXIIHUHG�E\�WKH�&)3%�RU�E\�RWKHU�SDUWLHV�LI�LW�LV�ODWHU�GHWHUPLQHG�WKDW�

0XOYDQH\�KDV�QRW�EHHQ�ODZIXOO\�WKH�DFWLQJ�'LUHFWRU�VLQFH�1RYHPEHU������%XW�(QJOLVK�PXVW�

GHPRQVWUDWH�WKH�OLNHOLKRRG�RI�LUUHSDUDEOH�KDUP�to her LI�DQ�LQMXQFWLRQ�GRHV�QRW�LVVXH���$QG�KHUH²

DJDLQ��HYHQ�DVVXPLQJ�IRU�DUJXPHQW¶V�VDNH�WKDW�VKH�LV�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV²LW�GRHV�QRW�

DSSHDU�WKDW�VKH�ZRXOG�VXIIHU�DQ\�LUUHSDUDEOH�KDUP�LI�WKH�&RXUW�GRHV�QRW�JUDQW�DQ�LQMXQFWLRQ���

&HUWDLQO\��VKH�KDV�XWWHUO\�IDLOHG�WR�GHVFULEH�DQ\�VXFK�KDUP���0RW��DW����������

6HFRQG��LQ�Berry,�DEVHQW�DQ�LQMXQFWLRQ��DQ\�KDUP�VXIIHUHG�E\�WKH�FRPPLVVLRQHUV�ZDV�

SODLQO\�LUUHSDUDEOH�EHFDXVH�WKH�FRPPLVVLRQ�ZRXOG�KDYH�H[SLUHG�DQG�WKH\�FRXOG�QRW�KDYH�EHHQ�

UHLQVWDWHG�WR�LW���+HUH��WR�WKH�H[WHQW�WKDW�VKH�DUJXHV�WKDW�VKH�VXIIHUV�KDUP�VROHO\�IURP�QRW�

IXQFWLRQLQJ�DV�WKH�DFWLQJ�'LUHFWRU��KHU�DUJXPHQW�FDQQRW�VXFFHHG�EHFDXVH�DQ\�VXFK�KDUP�FDQ�EH�

Case 1:17-cv-02534-TJK   Document 47   Filed 01/10/18   Page 42 of 46



� � �

���

UHPHGLDWHG�LQ�WKH�RUGLQDU\�FRXUVH�RI�WKLV�FDVH���(QJOLVK�DUJXHV�WKDW�WKLV�KDUP�³ZLOO�VRRQ�EH�

HQWLUHO\�EH\RQG�UHPHG\´�EHFDXVH�WKH�SRVLWLRQ�RI�DFWLQJ�'LUHFWRU�³ZLOO�H[SLUH�ZKHQ�WKH�3UHVLGHQW�

QRPLQDWHV�DQG�WKH�6HQDWH�FRQILUPV�D�QHZ�'LUHFWRU�IRU�WKH�&)3%�´��0RW��DW������6KH�JRHV�RQ�WR�

DVVHUW�WKDW�D�WUDGLWLRQDO�GDPDJHV�UHPHG\�RU�GHFODUDWRU\�MXGJPHQW�FHDVHV�WR�EH�DQ�DGHTXDWH�

UHPHG\�³>R@QFH�D�QHZ�'LUHFWRU�LV�DSSRLQWHG�´��Id.��%XW�LW�LV�HQWLUHO\�VSHFXODWLYH�KRZ�ORQJ�LW�FRXOG�

WDNH�IRU�WKH�3UHVLGHQW�WR�QRPLQDWH�DQG�WKH�6HQDWH�WR�FRQILUP�D�SHUPDQHQW�&)3%�'LUHFWRU���$V�

VXFK��KHU�FODLP�WKDW�VKH�LV�HQWLWOHG�WR�EH�DFWLQJ�'LUHFWRU��VWDQGLQJ�DORQH��LV�QRW�³RI�VXFK�

LPPLQHQFH�WKDW�WKHUH�LV�D�µFOHDU�DQG�SUHVHQW¶�QHHG�IRU�HTXLWDEOH�UHOLHI�WR�SUHYHQW�LUUHSDUDEOH�

KDUP�´��Chaplaincy������)��G�DW������HPSKDVLV�RPLWWHG���see Davis v. Billington�����)��6XSS���G�

��������'�'�&���������³7KH�SODLQWLII�IDLOV�WR�PHHW�WKLV�KLJK�VWDQGDUG�DV�KH�KDV�QR�FRQFUHWH�SURRI�

WKDW�WKH�YDFDQF\�������ZLOO�QRW�EH�DYDLODEOH�ZKHQ�WKLV�PDWWHU�LV�XOWLPDWHO\�UHVROYHG�´���

7KLUG��LQ�Berry��WKH�SODLQWLIIV�ZHUH�DWWHPSWLQJ�WR�SUHVHUYH�D�VWDWXV�TXR�LQ�ZKLFK�WKH\�KDG�

D�³VWDWXWRU\�ULJKW�WR�IXQFWLRQ�DV�&RPPLVVLRQHUV´�DIWHU�WKH\�ZHUH�DSSRLQWHG�E\�3UHVLGHQW�&DUWHU��

ZLWK�WKH�DGYLFH�DQG�FRQVHQW�RI�WKH�6HQDWH��SXUVXDQW�WR�WKH�DXWKRUL]LQJ�VWDWXWH�RI�WKH�&RPPLVVLRQ���

�����:/������DW�����,Q�FRQWUDVW��WKHUH�ZDV�QHYHU�D�WLPH�KHUH�LQ�ZKLFK�(QJOLVK�IXQFWLRQHG�DV�WKH�

&)3%¶V�DFWLQJ�'LUHFWRU���7KLV�IDFW�DIIHFWV�ERWK�WKH�LQMXQFWLYH�UHOLHI�VKH�LV�VHHNLQJ��DQG�WKH�KDUP�

WKDW�VKH�FDQ�DUJXH�ZRXOG�IORZ�IURP�WKH�DEVHQFH�RI�VXFK�UHOLHI��

(QJOLVK�FODLPV�WR�EH�VHHNLQJ�RQO\�D�SURKLELWLYH�LQMXQFWLRQ�WKDW�SUHVHUYHV�WKH�VWDWXV�TXR���

See�3,�+U¶J�7U��DW�������������+HU�UHTXHVW�IRU�LQMXQFWLYH�UHOLHI�VHHNV�RQO\�WR�UHVWUDLQ�WKH�3UHVLGHQW�

IURP�DSSRLQWLQJ�DQ�DFWLQJ�'LUHFWRU�RWKHU�WKDQ�KHU��UHTXLUH�WKH�3UHVLGHQW�WR�ZLWKGUDZ�0XOYDQH\¶V�

DSSRLQWPHQW��DQG�SURKLELW�0XOYDQH\�IURP�VHUYLQJ�DV�DFWLQJ�'LUHFWRU���See�(&)�1R�����DW����0RW��

DW�����(YHQ�DVVXPLQJ�(QJOLVK�LV�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��WKHQ��VKH�ZRXOG�RQO\�EH�HQWLWOHG�

WR�UHOLHI�WKDW�ZRXOG�SUHVHUYH�WKH�³ODVW�XQFRQWHVWHG�VWDWXV�ZKLFK�SUHFHGHG�WKH�SHQGLQJ�
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FRQWURYHUV\�´��See District 50, United Mine Workers of Am. v. Int’l Union, United Mine Workers 

of Am.������)��G�����������'�&��&LU����������'XULQJ�WKH�ODVW�XQFRQWHVWHG�VWDWXV�LQ�WKLV�FDVH��VKH�

ZDV�WKH�&)3%¶V�'HSXW\�'LUHFWRU���6KH�ZDV�QHYHU�WKH�&)3%¶V�XQFRQWHVWHG�DFWLQJ�'LUHFWRU���6R�WR�

WKH�H[WHQW�WKDW�KHU�DUJXPHQW�GHSHQGV�RQ�LUUHSDUDEOH�KDUP�VXIIHUHG�E\�KHU��DEVHQW�DQ�LQMXQFWLRQ��

IURP�ORVV�RI�D�³VWDWXWRU\�ULJKW�WR�IXQFWLRQ´�DV�DFWLQJ�'LUHFWRU��LW�IDLOV�EHFDXVH�VKH�ZRXOG�QRW�EH�

HQWLWOHG�WR�WKDW�SRVLWLRQ�HYHQ�LI�WKH�&RXUW�JUDQWHG�KHU�DQ�LQMXQFWLRQ���,QGHHG��LQMXQFWLRQV�JHQHUDOO\�

³VKRXOG�QRW�ZRUN�WR�JLYH�D�SDUW\�HVVHQWLDOO\�WKH�IXOO�UHOLHI�>VRXJKW@�RQ�WKH�PHULWV�´�ZKLFK�LV�ZKDW�

DQ�LQMXQFWLRQ�SHUPLWWLQJ�(QJOLVK�WR�DFFHGH�WR�DFWLQJ�'LUHFWRU�ZRXOG�GR���Singh������)��6XSS���G�

DW�����TXRWLQJ�Dorfmann v. Boozer������)��G������������Q�����'�&��&LU����������

(QJOLVK¶V�LQDELOLW\�WR�GHPRQVWUDWH�WKDW�VKH�LV�OLNHO\�WR�VXIIHU�LUUHSDUDEOH�KDUP��UHJDUGOHVV�

RI�KHU�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��LV�DOVR�D�VXIILFLHQW�EDVLV�WR�GHQ\�KHU�PRWLRQ���See, e.g.��

Human Touch DC, Inc. v. Merriweather��1R����������$30��������:/�����������DW����'�'�&��

0D\������������FLWLQJ�CityFed Fin. Corp. v. OTS�����)��G������������'�&��&LU����������Sataki v. 

Broad. Bd. of Gov’rs������)��6XSS���G���������'�'�&����������,Q�DQ\�HYHQW��HYHQ�LI�(QJOLVK�KDV�

VKRZQ�VRPH�LUUHSDUDEOH�LQMXU\��LW�GRHV�QRW�RXWZHLJK�WKH�RWKHU�SUHOLPLQDU\�LQMXQFWLRQ�IDFWRUV��

HDFK�RI�ZKLFK�WLSV�LQ�'HIHQGDQWV¶�IDYRU���See, e.g.��Winter������8�6��DW�����Hamdan v. Gates������

)��6XSS���G�����������'�'�&���������Bradshaw v. Veneman������)��6XSS���G�����������'�'�&��

�������

&�� �7KH�%DODQFH�RI�WKH�(TXLWLHV�DQG�WKH�3XEOLF�,QWHUHVW�

)LQDOO\��LQ�GHWHUPLQLQJ�ZKHWKHU�WR�JUDQW�D�SUHOLPLQDU\�LQMXQFWLRQ��³FRXUWV�PXVW�EDODQFH�

WKH�FRPSHWLQJ�FODLPV�RI�LQMXU\�DQG�PXVW�FRQVLGHU�WKH�HIIHFW�RQ�HDFK�SDUW\�RI�WKH�JUDQWLQJ�RU�

ZLWKKROGLQJ�RI�WKH�UHTXHVWHG�UHOLHI�´��Winter������8�6��DW�����LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

�TXRWLQJ�Amoco Prod. Co. v. Gambell������8�6���������������������³,Q�H[HUFLVLQJ�WKHLU�VRXQG�

GLVFUHWLRQ��FRXUWV�������VKRXOG�>DOVR@�SD\�SDUWLFXODU�UHJDUG�IRU�WKH�SXEOLF�FRQVHTXHQFHV�LQ�
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HPSOR\LQJ�WKH�H[WUDRUGLQDU\�UHPHG\�RI�LQMXQFWLRQ�´��Id. �TXRWLQJ�Weinberger v. Romero-

Barcelo������8�6���������������������7KHVH�FRQVLGHUDWLRQV�PHUJH�LQWR�WKH�VDPH�IDFWRU�ZKHQ�WKH�

JRYHUQPHQW�LV�WKH�QRQ�PRYDQW���Nken������8�6��DW������see also Pursuing Am.’s Greatness v. 

FEC������)��G�����������'�&��&LU���������WKH�JRYHUQPHQW¶V�³KDUP�DQG�WKH�SXEOLF�LQWHUHVW�DUH�

RQH�DQG�WKH�VDPH��EHFDXVH�WKH�JRYHUQPHQW¶V�LQWHUHVW�is�WKH�SXEOLF�LQWHUHVW´���HPSKDVLV�LQ�

RULJLQDO���

$V�H[SODLQHG�DERYH��(QJOLVK¶V�WKHRU\�RI�KDUP²ORVV�RI�KHU�³VWDWXWRU\�ULJKW�WR�IXQFWLRQ´²

IDLOV�WR�HVWDEOLVK�WKDW�VKH�ZLOO�VXIIHU�LUUHSDUDEOH�LQMXU\�DEVHQW�LQMXQFWLYH�UHOLHI���%HFDXVH�VKH�GRHV�

QRW�IDFH�LUUHSDUDEOH�LQMXU\��(QJOLVK�FDQQRW��RI�FRXUVH��VKRZ�WKDW�WKH�³FRPSHWLQJ�FODLPV�RI�LQMXU\´�

WLS�LQ�KHU�IDYRU���%XW�HYHQ�LI�WKH�&RXUW�IXOO\�DFFHSWHG�KHU�³VWDWXWRU\�ULJKW�WR�IXQFWLRQ´�WKHRU\�RI�

KDUP��WKH�EDODQFH�RI�WKH�HTXLWLHV�VWLOO�ZRXOG�QRW�IDYRU�KHU���7KDW�LV�EHFDXVH�0XOYDQH\�FRXOG�

FODLP�SUHFLVHO\�WKH�VDPH�KDUP��KLV�RZQ�FRPSHWLQJ�VWDWXWRU\�ULJKW�WR�VHUYH�DV�DFWLQJ�'LUHFWRU�RI�

WKH�&)3%���6R�HYHQ�LQ�WKDW�FDVH��EHFDXVH�WKH�&RXUW�KDV�GHWHUPLQHG�WKDW�(QJOLVK�LV�QRW�OLNHO\�WR�

VXFFHHG�RQ�WKH�PHULWV��WKH�EDODQFH�RI�WKH�HTXLWLHV�ZRXOG�QHFHVVDULO\�ZHLJK�DJDLQVW�JUDQWLQJ�KHU�

DQ�LQMXQFWLRQ��

,Q�DGGLWLRQ��ERWK�(QJOLVK�DQG�'HIHQGDQWV�FLWH�WKH�QHHG�IRU�FODULW\��ERWK�IRU�WKH�&)3%¶V�

VDNH�DQG�IRU�WKDW�RI�WKH�SDUWLHV�DIIHFWHG�E\�LWV�UHJXODWRU\�DQG�HQIRUFHPHQW�DFWLYLWLHV���See�0RW��DW�

�������'HI��2SS��DW������7KHUH�LV�OLWWOH�TXHVWLRQ�WKDW�WKHUH�LV�D�SXEOLF�LQWHUHVW�LQ�FODULW\�KHUH��EXW�LW�

LV�KDUG�WR�VHH�KRZ�JUDQWLQJ�(QJOLVK�DQ�LQMXQFWLRQ�ZRXOG�EULQJ�DERXW�PRUH�RI�LW���³>7@KH�

*RYHUQPHQW�KDV�WUDGLWLRQDOO\�EHHQ�JUDQWHG�WKH�ZLGHVW�ODWLWXGH�LQ�WKH�µGLVSDWFK�RI�LWV�RZQ�LQWHUQDO�

DIIDLUV�¶´�Sampson������8�6��DW�����TXRWLQJ Cafeteria & Rest. Workers Union, Local 473 v. 

McElroy������8�6���������������������7KH�3UHVLGHQW�KDV�GHVLJQDWHG�0XOYDQH\�WKH�&)3%¶V�DFWLQJ�

'LUHFWRU��WKH�&)3%�KDV�UHFRJQL]HG�KLP�DV�WKH�DFWLQJ�'LUHFWRU��DQG�LW�LV�RSHUDWLQJ�ZLWK�KLP�DV�WKH�
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DFWLQJ�'LUHFWRU���*UDQWLQJ�(QJOLVK�DQ�LQMXQFWLRQ�ZRXOG�QRW�EULQJ�DERXW�PRUH�FODULW\��LW�ZRXOG�

RQO\�VHUYH�WR�PXGG\�WKH�ZDWHUV���7KHUHIRUH��WKH�EDODQFH�RI�WKH�HTXLWLHV�DQG�WKH�SXEOLF�LQWHUHVW�

ZHLJK�DJDLQVW�WKH�LQMXQFWLRQ��

9�� &RQFOXVLRQ�DQG�2UGHU�

)RU�DOO�RI�WKH�DERYH�UHDVRQV��(QJOLVK¶V�0RWLRQ�IRU�D�3UHOLPLQDU\�,QMXQFWLRQ�LV�'(1,('��
�
�
�
62�25'(5('��
�

�V��7LPRWK\�-��.HOO\� �
7,027+<�-��.(//<�
8QLWHG�6WDWHV�'LVWULFW�-XGJH�
�

'DWH��-DQXDU\����������
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