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Class Actions at SCOTUS:
The Term That Wasn’t

By PErrY COOPER
he prognostications from the plaintiffs’ bar were
T dire. The U.S. Supreme Court could effectively
wipe out class actions with the cases it had agreed

to hear this term.

But now that the 2015-2016 term is over, some of
those same attorneys are singing a different tune.

Samuel Issacharoff, professor of civil procedure and
complex litigation at New York University School of
Law, deems the top court’s slate of class action cases
that concluded in June “the term that wasn’t.”

“People were legitimately predicting that this term
included several cases that posed an existential threat
to the class action device,” plaintiffs’ attorney Deepak
Gupta told Bloomberg BNA.

“Not only did that not turn out to be the case, but the
era where the Supreme Court is interested in radically
curbing the class device is over,” he said. Gupta is
founding principal of Gupta Wessler PLLC, a Washing-
ton public interest law firm representing consumers
and workers.

But the plaintiffs’ bar may have set themselves up for
declaring a more significant victory than they actually
won by exaggerating the risks to class actions in the
first place, Archis A. Parasharami, a partner at defense
firm Mayer Brown in Washington, said.

“The plaintiffs’ bar’s over-exuberance over the re-
sults in a case like Spokeo seem to stem from an unrea-
sonable fear that these cases threatened all class ac-
tions to begin with,” he told Bloomberg BNA.

Gupta and Parasharami represented the opposing
parties in that much anticipated statutory standing case
before the top court.

“But that would have been an unrealistic expectation
from either side to begin with,” Parasharami said.

Another plaintiffs’ attorney, however, shrugged off
Parasharami’s comments as sour grapes, calling his
comments ‘““‘a fascinating attempt at damage control”
on the part of the defense bar.

“As Donald Trump has proven, it is possible to claim
anything, but the facts are the facts,” Arthur Bryant,
chairman of Public Justice, a consumer advocacy orga-
nization in Oakland, Calif., said.

“If you go and look at the briefs they did not get any-
thing significant that they wanted,” Bryant said.

Cases This Term. The Supreme Court heard three
cases this term which were anticipated by both sides to
have potentially significant class action implications.

In Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663
(2016) (17 CLASS 80, 1/22/16), a case over unsolicited
text messages, the court revisited the issue of whether a
defendant can end a class action by “picking off” a
named plaintiff by offering to settle his or her claims.

The court held that an unaccepted offer of judgment
doesn’t moot a plaintiffs’ individual or class claims.

In Tyson Foods Inc. v. Bouaphakeo, 136 S. Ct. 194
(2016) (17 CLASS 307, 3/25/16), a worker overtime
case, the court held that plaintiffs may use statistical
evidence to prove classwide injury as long as an indi-
vidual could use that same evidence to prove his or her
own claim.

It was a win for plaintiffs, but defense attorneys say
the decision lays out a clear strategy for how plaintiffs’
use of statistics may be challenged in future class cases.

Finally, Spokeo Inc. v. Robins, 136 S. Ct. 1540 (2016)
(17 CLASS 555, 5/27/16), asked the court to decide
whether a statutory injury alone, in this instance under
the Fair Credit Reporting Act, is enough to give a plain-
tiff standing to pursue a class suit in federal court.

This case was particularly closely watched because of
its implications for a host of other statutory cases and
privacy suits.

The court said a “bare procedural violation” wouldn’t
satisfy concreteness, which the defense bar considers a
win.

But plaintiffs’ advocates consider the ruling a victory
too because it also acknowledges that intangible inju-
ries and the “risk of real harm” can satisfy that con-
creteness requirement.

Defense Overreach. Gupta said the defense bar tried to
reach too far in its attempt to cripple class actions with
these cases. They just weren’t the right vehicles, he
said.

“It almost seems as if the lower courts couldn’t pro-
duce enough cert-worthy class action victories to satisfy
the court’s appetite for cases that would present an op-
portunity to really radically curtail class actions,” he
said.

Bryant also attributes the pro-plaintiff decisions to
defense overreach. Bryant’s organization filed an am-
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icus brief on behalf of the plaintiffs in each of the three
class action cases.

The defense bar “saw that they had a court that was
historically extraordinarily antagonistic to class actions
and they decided they were going to go for everything
they could,” he said.

“Prior decisions asked for changes in interpretations
to Rule 23 itself,” Bryant said, referring to the federal
rule that governs class actions.

“The arguments being made in the cases this year
went way beyond class actions and all would have dra-
matically changed fundamental areas of the law and af-
fected lots of things other than class actions in all sorts
of ways,” Bryant said.

“I think that overreach accounts significantly for the
results in the litigation,” he said.

Changes After Scalia’s Death. Justice Antonin Scalia’s
death February 13 also may account for at least part of
the court’s shift in favor of class plaintiffs, Gupta and
Bryant said.

But looking at the votes in the three class cases, it’s
hard to see how Scalia’s voice would have made a dif-
ference in the outcomes.

Scalia’s vote doesn’t appear to have been determina-
tive in any of the class cases decided this term, Parasha-
rami said.

“I think that has not gone as unremarked upon as
you think, given that the evidence is right there on the
face of the opinions,” he said.

Campbell-Ewald came down before Scalia’s death
6-3 with Scalia joining the dissent.

The other two came down after his death. The break-
down in Tyson Foods was 6-2 with Chief Justice John G.
Roberts Jr. joining Justice Anthony M. Kennedy’s ma-
jority opinion. Spokeo was also 6-2.

‘Sign of Institutional Paralysis.” Gupta, who repre-
sented the plaintiff in Spokeo, said that opinion pro-
vides one piece of evidence for how the court will func-
tion without Scalia on the bench.

The Spokeo ruling, which he called a “heavily nego-
tiated document,” provides “a fascinating window into
this new coalition that seems to have formed on the
court between Kagan, Breyer, the Chief and Kennedy. It
is a product of a committee,” Gupta said.

But it wasn’t designed to provide any specific guid-
ance to the lower courts, Gupta said. “It’s designed to
make it look like the Supreme Court is capable of
reaching decisions.”

Other non-class decisions this term, such as its ruling
on challenges to the Affordable Care Act’s contracep-
tive mandate, are also proof of this. “The court doesn’t
want to admit that it is in a state of institutional paraly-
sis, or at least four core justices in the middle don’t
want to admit that.”

Still, Gupta called the Spokeo decision “a stay of ex-
ecution.” The court stopped short of what he viewed as
the defense push to bar all statutory damages suits.

But Parasharami, who represented Spokeo, said that
broadly shutting down statutory injury suits was never
what the case was about from the defendants’ perspec-
tive.

The plaintiffs’ bar views Spokeo as a win because
they had unrealistic fears about what the case was
about to begin with, he said.

“There wasn’t any attempt by us to argue that
intangible—meaning non-monetary harms—were off
the table,” he said.

Parasharami also said the Spokeo decision gave the
defendants exactly what they asked for: A clear state-
ment that violation of a statute alone is not necessarily
enough to pursue a class suit.

Bryant agreed that the case was technically a win for
the defendants, but said, “I don’t think the defense bar
wants more wins like this!”

Boomerang Issues Possible. Parasharami said he ex-
pects questions left open this term to find their way
back to the Supreme Court in the next few years.

Campbell-Ewald left open whether an actual tender
of relief would moot the claims. Several lower courts
have been reluctant to accept the tender argument in
subsequent cases (17 CLASS 651, 6/24/16).

But Parasharami said there is still a “glimmer of an
opportunity there to follow up on the exception.”

He pointed to Roberts’ dissent, saying “‘the Chief Jus-
tice seems to believe strongly that in an appropriate
case the tender approach is one that could have legs.”

Spokeo also leaves a number of issues to be sorted
out. He said defendants will continue to raise questions
about plaintiffs’ ability to sue because “we believe in a
lot of cases, the named plaintiff or enormous segments
of the putative class are without Article III standing.”

Another issue still outstanding is one the Tyson
Foods opinion didn’t address: the “no-injury”” question
raised initially by the defendants, that is, whether a
class can be certified when it includes uninjured class
members.

The majority opinion said it is an important question
but Tyson Foods was the wrong case for the court to re-
solve it, Parasharami said.

“But Justice Kennedy has invited the issue to return
to the court in an appropriate case,” he said. The de-
fense bar should heed Kennedy’s call to raise the “no-
injury” argument in appropriate cases, he said.

Gupta, however, called this lingering issue the Tyson
Foods ‘““table scraps.”

He said plaintiffs are less concerned about the court
revisiting that argument because the five-justice anti-
class action majority that prevailed in recent years
doesn’t exist anymore.

Class Battle Deferred. As for the upcoming term, the
court has so far agreed to review only one class case,
Microsoft Corp. v. Baker, U.S., No. 15-457, review
granted 1/15/16 (17 CLASS 256, 3/11/16).

That case asks the court to consider the propriety of
the plaintiffs’ decision to voluntarily dismiss, with
prejudice, their allegations that the Xbox 360 video
game system is defective, in order to guarantee their
right to appeal an unfavorable class certification deci-
sion.

Gupta said the court may reject this plaintiffs’ tactic
for the same reason it rejected defendants’ pick-off at-
tempts in Campbell-Ewald. ‘“The court doesn’t want liti-
gants to be engaging in gamesmanship and playing
these cute little games,” he said.

Aside from that case, Bryant said he doesn’t expect
the court to have much of an appetite for additional
class issues while the court is down a justice. And that
will likely be the reality through next term given the up-
coming presidential election and the Senate’s refusal to
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act on President Obama’s nomination of Merrick Gar-
land.

“They are hesitant to take up any sticky issues be-
cause they know there’s a split,”” he said. “From there it
depends on who is appointed.”

Professor Issacharoff agreed that the court as it is
currently composed doesn’t have the same ‘“conserva-
tive impulse to check class actions that came from Jus-
tice Scalia.”

He pointed to the large number of petitions for re-
view that have been denied in cases involving class ac-
tion issues since Scalia’s death.

Issacharoff wrote opposition briefs on behalf of class
plaintiffs in two cases that asked the court to tighten up
on ascertainability, the test to determine class member-
ship (17 CLASS 249, 3/11/16).

Petitions for review in both those cases were rejected.

New Epicenter: Appeals Courts. For now, it appears
that the circuit courts are the effective courts of last re-
sort for federal issues involving class and other cases,
Bryant said.

Issacharoff agreed that the circuits are where class
action law is being developed now.

One focus of particular interest at the moment in the
circuit courts, Issacharoff said, is differing ways of han-
dling large, consolidated class cases.

He pointed to the Fifth Circuit’s rulings in the Deep-
water Horizon oil spill litigation (16 CLASS 567,
5/22/15), and the Third Circuit’s approval of the Na-
tional Football League concussion settlement (17
CLASS 597, 6/10/16).

“The courts of appeals have become very sophisti-
cated,” he said. “If you read between the lines of Jus-
tice Kennedy’s opinion in Tyson Foods, there’s an ac-
knowledgement that there’s where the action has
shifted.”

To contact the reporter on this story: Perry Cooper in
Washington at pcooper@bna.com

To contact the editor responsible for this story: Ste-
ven Patrick at spatrick@bna.com
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